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ABRAHAM LINCOLN. 


By Duane Mowry. 


A FEW years ago the children of the late 

Willia‘: Lloyd Garrison told the story 
of their distinguished father’s life in four 
large volumes. In doing this, they very nat- 
urally, perhaps unavoidably, gave considera- 
ble prominence to the slavery question, with 
which their father was, for so many years, in- 
timately identified. Incidentally, Abraham 
Lincoln is made to figure somewhat conspic- 
uously on the pages of these volumes. For 
no history of slavery and of the slave-power 
in America would be complete which did not 
take into the reckoning the life and works of 
the martyred President. 

Professor Goldwin Smith, a distinguished 
scholar, educator and critic, has occasion to 
consider, in a quite lengthy review, the last 
two volumes of this series, in an article in 
one of the English magazines, under the 
title of “A Moral Crusader.” Professor 
Smith refers to the martyred President in the 
article in question and undertakes to place 
some estimate on the man and his place in 
history. I quote from the article: 

“He (Garrison) did not at first give full 
confidence to Lincoln, nor was he, or any one 
but a blind partisan, called upon to do so. 
Lincoln was a Western politician who had 
risen by the same arts as the rest of his 
class, and had. been nominated not so much 
for ‘his merits as because he had the Illinois 
vote. He turned out infinitely better than 
those who brought him forward had any 
right to expect. His character proved ad- 
mirable, and was most useful in giving tone 





to the nation during the struggle. But his 
ability, after all, was chiefly shown in keep- 
ing that touch with popular sentiment, the 
cultivation of which is the supreme study of 
the politician. The writers of these volumes 
have to admit that his plans for dealing with 
the slavery question in the Border States by 
means of indemnities were mistaken and al- 
most fatuous. Nor can it be said that the 
war was ably administered while the manage- 
ment was in his hands. The great service 
which Grant rendered was that of taking the 
war out of the hands of all the civilians and 
grasping it as his own. Of finance Lincoln 
was ignorant, and the story was credible 
which made him, when told that the funds 
ran low, ask whether the printing-machine 
had given out. How he would have dealt 
with the most difficult problem of all, that of 
Reconstruction, nobody knows. Lincoln’s 
martyrdom to the great cause, so combined 
with the pride felt in exalting an American 
‘railsplitter’ above all the statesmanship of 
the Old World, have, we cannot help think- 
ing, led the Americans to raise Lincoln to an 
unapproachable pinnacle of glory as a states- 
man on which, when the final judgment of 
history is pronounced, he will hardly remain. 
America may yet produce a greater man.” 
It is well known that Professor Smith is 
not a native-born American, although he is 
not a stranger in our country and is not un- 
familiar with our people and our institutions. 
He has lived in this country for some years; 
he has been connected with some, or at least, 
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one, of our great educational institutions, as 
an instructor; he is, confessedly, a scholar of 
national and international reputation. But 
mere scholarship, however profound and cos- 
mopolitan, cannot be urged as excuse or jus- 
tification for the errors or bias of judgment. 
Such mistakes, coming from such a source, 
are rather accentuated and emphasized, and 
the author of them merits the application of 
more rigid tests and a severer arraignment, 
than would otherwise be accorded him. 

It is difficult for Americans to fully under- 
stand how a scholar and a critic of Professor 
Smith’s acknowledged ability and learning 
could be responsible for such remarkable ut- 
terances as appear in the above quotation. 
They certainly do not comport with current 
public opinion; they have the stamp of his- 
torical inaccuracy; they ignore certain con- 
stitutional powers of the President; they mis- 
state, or, at least, misinterpret, certain state- 
ments of the President; they belittle pre- 
eminent qualities in the Chief Executive of a 
representative form of government; they fail 
to fairly comprehend the facts of our political 
history; they dignify mere rumors and at- 
tempt to treat them as historical truth; in 
fine, the quotation is practically unsupported 
by the record, and contemporaneous history 
repudiates the sentiments therein expressed 
as false, or unjust, or prejudiced. The loyal 
American heart will give little heed to these 
sentiments, and impartial history will find no 
place for their lodgment. 

But to return to the consideration of the 
specific criticisms of Professor Smith. Mr. 
Lincoln was not nominated for President by 
the Republican National Convention in 1860 
because “he had the Illinois vote.” [Illinois 
was not a pivotal State in the national cam- 
paign of 1860. Its electoral vote could have 
gone to any of the other presidential candi- 
dates, and still there would have been a suf- 
ficient number of electoral votes left to elect 
Mr. Lincoln. 

The Republican party, in national conven- 





tion assembled, had declared in its platform 
against any further extension of slavery “into 
any or all of the Territories of the United 
States, as a dangerous political heresy, at 
variance with the explicit provisions of the 
Constitution, with contemporaneous exposi- 
tion, and with legislative and judicial prece- 
dent.” The platform also maintained “that 
the Federal Constitution, the rights of the 
States, and the union of the States must and 
shall be preserved.” With these cardinal 
principles of the Republican party Mr. Lin- 
coln was in hearty accord, and was known to 
have taken strong and advanced ground to 
the advocacy of them, both in public utter- 
ance and private statement. His record was 
clear, pronounced and unmistakable. It was 
the knowledge of this record which finally 
determined a majority of the delegates to 
support Mr. Lincoln in the convention for 
the Presidency, and not because “he had the 
Illinois vote.” Professor Smith is the first 
and only person, so far as the writer knows, 
who has ever suggested Mr. Lincoln’s 
strength in his adopted State as a final rea- 
son for his availability as a presidential can- 
didate in 1860. 

It is true, as Professor Smith says, that 
Mr. Lincoln was “a Western. politician,” if 
by that is meant that he was born, raised and 
lived in the West, as it was then known and 
called. But it is not true that his availability 
was solely or mainly determined by his 
shrewdness and skill as a political manipula- 
tor. Ante-dating the National Republican 
Convention of 1860, Mr. Lincoln had gained 
something more than a local reputation as a 
lawyer, had served one term in Congress with 
credit, declining a renomination, and had, in 
his debates with Stephen A. Douglas on the 
hustings, aroused the entire country, secured 
for himself a national reputation as an orator 
and debater, and demonstrated his fitness and 
qualifications for the highest office in the gift 
of the people. It has been truly said that 
these “speeches of Lincoln, circulated and 
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read throughout the Union, did more than 
any other agency to create the public opin- 
ion which prepared the way for the overthrow 
of slavery. The speeches of John Quincy 
Adams and of Charles Sumner were more 
learned and scholarly; those of Lovejoy and 
Wendell Phillips were more vehement and 
impassioned; Senators Seward, Hale, Trum- 
bull and Chase spoke from a more conspicu- 
ous forum; but Lincoln’s were more philoso- 
phical, while as able and earnest as any, and 
his manner had a simplicity and directness, a 
clearness of statement and felicity of illustra- 
tion, and his language a plainness and Anglo- 
Saxon strength, better adapted than any 
other to reach and influence the common peo- 
ple, the mass of the voters.” Shall it be said 
that such a man had “no merits” to commend 
him to the National Convention of 1860; that 
it was by “the arts of the politician” that his 
nomination was made possible? If such an 
explanation of the reasons for Mr. Lincoln’s 
nomination is accepted, the truths of history 
will have to be expunged, and the recorded 
evidence of his contemporaries will have to 
be disregarded. 

Professor Smith assures us that “his abil- 
ity, after all, was chiefly shown in keeping 
that touch with popular sentiment, the culti- 
vation of which is the supreme study of the 
politician.” One would be led to infer that 
Professor Smith regarded “keeping in touch 
with popular sentiment” as a most reprehen- 
sible quality in any person, particularly, in a 
public servant, which should be never en- 
couraged. But is it unworthy to keep close 
to popular opinion? Who is the servant of 
the people supposed to represent? Certainly, 
not himself solely. But, instead, those who 
have invested him with power and responsi- 
bility. In a Democracy, therefore, the ability 
to measure the popular feeling correctly in- 
dicates something more than negative quali- 
ties in those who serve the people, and 
should always be encouraged. 


{ 





It is doubtless true that Lincoln’s close and 
just estimate of the public pulse, from time 
to time, was of invaluable service to him as 
the nation’s ruler. It assisted him in form- 
ing opinions. It told him when was the op- 
portune time to publish the Emancipation 
Proclamation. It guided him in his action 
with reference to the removal of General 
McClellan. 

Mr. Lincoln was a courageous and a pa- 
tient ‘man. He bided his time. But when 
the occasion came for action, he acted, 
promptly, fearlessly, effectively. It is not 
true, however, that Lincoln followed in the 
wake of popular sentiment. He made pub- 
lic sentiment, and was able to lead the peo- 
ple, the great majority of them, at least, to 
his way of thinking and doing upon public 
questions of immediate importance. This is 
well illustrated in his method of getting rid 
of slavery in our fair land. It was no part of 
the original purpose of the Republican party 
to abolish slavery in those States where it 
was firmly established. And it was Mr. Lin- 
coln’s first and highest duty, always, to main- 
tain the Union of the States. With the ad- 
vance of the terrors of war, it came to Mr. 
Lincoln, as it did not come to the ultra anti- 
slavery propagandists, that the time was pro- 
pitious for publishing the Emancipation 
Proclamation. He was not called upon to do 
so by any behests or tenets of his party. But 
his great heart and conscience had told him 
that the institution of slavery was wrong, 
was inherently wrong. And he was able to 
measure public opinion so accurately, that 
when the time came for the promulgation of 
this great document of freedom, he was 
handsomely, even enthusiastically, sustained 
by the people. He did not even ask the ad- 
vice of his Cabinet as to the main proposi- 
tion. That he had determined without any 
human assistance. 

Yes, Lincoln was able to keep in close 
touch with public sentiment. But he was 
never led by it to the prejudice of the com- 
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mon weal. In a true Democracy, this won- 
derful ability is always an element of great 
strength, and its intrinsic value in a public 
servant cannot be over-estimated.. It is easy 
to see how a mere aristocrat, or one with 
aristocratic notions or tendencies, discounts 
Yet it is 
a truism, in a representative government, that 
the most efficient and the most successfui 


such qualities in a public servant. 


public servants are those that hew close to 
the lines indicated by enlightened public sen- 
timent and opinion. 

sut it is not true that Lincoln’s ability was 
mainly manifested in the cultivation of the 
approving smile of the multitude. Nor does 
it anywhere appear that he sacrificed the in- 
terests of his constituents for such recogni- 
tion. His ability to take the public pulse 
accurately was intuitive. And he took it, not 
that he might shape his official policy by it, 
but in order the better to determine how tar, 
in what direction, and to what extent, the 
uncertain and fickle masses would sustain his 
policy. Mr. Lincoln’s advisors and those 
holding confidential positions in his adminis- 
tration during the dark days of the Civil War, 
unhesitatingly declare that he was always a 
leader and never a blind follower. It is sub- 
mitted that such characters do not ride to dis- 
tinction, and influence, and power, on a pop- 
ular wave of approval. 

Mr. Lincoln was essentially a man of peace. 
It nowhere appears that he was in favor of 
war. How earnestly he tried to convince the 
South, in his First Inaugural, of his purpose 
to allow it to remain in peace with the insti- 
tution of slavery, is well known.. By propos- 
ing indemnities for slaves it was his hope and 
desire to avoid bloodshed. Not only was 
such a course commendable from a purely 
humanitarian point of view, but it was also 
wise and politic, as subsequent events demon- 
strated. For it contributed to the making of 
public opinion in favor of the maintenance of 
the Union by using forcible means to sup- 
press the impending crisis, if peaceable means 
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proved unavailing. Mr. Lincoln and the po- 
litical party which placed him in power, were 
committed to that proposition. The policy of 
administration, during the early part 
thereof, involving, as it did, negotiations and 
peaceable methods of solving threatening 
problems of portentous dimensions in the 
South, was not “mistaken” or “fatuous,” but 
It was am- 


his 


statesmanlike, noble, and wise. 
ply justified by the feverish condition of the 
public pulse, was in exact accord with the 


spirit of American thought and American 
institutions, and was, moreover, thoroughly 
philanthropic. 

It is Professor Smith's conviction that “the 
war was not ably administered while the man- 
agement was in Lincoln’s hands. The great 
service which Grant rendered was that of 
taking the war out of the hands of all civilians 
and grasping it as his own.” Mr. Smith evi- 
dently forgets, or, perhaps, he did not know, 
that the President is made, by the Constitution, 
the Commander-in-Chief of the army and 
And it matters not whether it is Grant 
the 


navy. 
at the front winning victories from 
enemy, or McClellan losing battles and pres- 
The responsible head is always the 
same. And it was Lincoln who saw the 
necessity for a change of leaders in the field, 
when Grant was placed first in command of 
the army at the front. 

But Mr. Smith’s opinions of Mr. Lincoln 
General 


tige. 


as a military man are again at fault. 
Sherman has said that Mr. Lincoln’s military 
views, as evidenced in his correspondence 
with his generals, was remarkable for its cor- 
rectness. General W. F. Smith says that he 
“has long held to the opinion that at the close 
of the war Mr. Lincoln was the superior of 
his generals in his comprehension of the 
effect of strategic movements and the proper 
method of following up victories to their legi- 
timate conclusions.” Another prominent 
army Officer calls Mr. Lincoln “the ablest 
strategist of the war.” With such opinions 
from such sources, what wonder is it that 
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final victory should crown the efforts of such 
a great military man, although a civilian? 
Whether or not Mr. Lincoln ever made the 
remark atiributed to him by Professor Smith 
about “printing more money” is exceedingly 


doubtful. Mr. Smith refers to it as a “story,” 
which it likely is, and offers no proof of its 
genuineness. If it was ever said, it must have 
been uttered jocosely and not seriously. No 
one believes that Lincoln, possessed as he 
was with hard, sound sense, was capable of 
such an utter want of business judgment or 
political foresight. The merest schoolboy 
would not have the audacity to seriously 
suggest it. 

What would have 
struction policy no one can certainly know. 
It is easy enough to indulge in speculations 
about it now. It isa harmless pastime. The 
best thought of the period immediately suc- 
ceeding the Civil War, however, believed that 
the reconstruction policy which Mr. Lincoln 
would have inaugurated, had he lived, would 
have been more efficient, more satisfactory 
to the South, and, withal, more in keeping 
with lofty ideals of a democratic government, 
than the policy pursued by President John- 
son. Certain it is that Mr. Johnson’s policy 
of dealing with the South was a mistaken 
The rest is, and must be, unwritten and 


been Linceln’s recon- 


one. 
unknown history. 

Possibly, upon some of the intricate details 
of governmental affairs, Lincoln would not 
have proved an adept. So far as there have 
been actual tests. made he was generally 
right. His measure of men for high position 
in the public service was well nigh intuitive. 
Not only were his appointments generally 
wise, but rarely could there have been better 
selections made. This is evidenced in his ap- 
pointment of Mr. Seward as Secretary of 
State; of Mr. Stanton as Secretary of War; 
of Mr. Chase as Secretary of the Treasury, 
and later, as Chief Justice of the Supreme 
Court. The list could be increased almost in- 
definitely. And it was not mere partisanship 


which dictated appointments. There was al- 
ways uppermost the patriotic impulse, and 
the clear, discriminating, statesmanlike qual- 
ity. 

Mr. Lincoln has so far been discussed 
from a negative viewpoint. Some criticisms, 
which tend to detract from, and to cast a re- 
flection on the great name and fame of the 
martyred President, have been taken as a 
text. An attempt has been made to reply to 
these criticisms. Let us now examine some 
of the positive qualities which have made the 
great and growing fame of Abraham Lin- 
For that that fame is both great and 
Let 
us ascertain, if possible, why that fame is in- 
creasing, why its universality, whence its 


coln. 
growing is no longer an open question. 


greatness. 

Abraham Lincoln was a typical American. 
He was the best product which distine- 
tively and exclusively American conditions 
and environments were capable of evolving. 
His intimate acquaintance with poverty in 
his early life, his close relations with the 
lower and poorer classes in his young man- 
hood, his inherent.love of justice for all ranks 
and conditions of men, his love of truth, his 
hatred of wrong, pointed to him as essen- 
tially the fittest representative of the people, 
and especially of the plain people, which this 
country had ever produced. His education 
and experiences had prepared him for great, 
for supremely great effort, in behalf of what- 
ever cause he chose to become identified. 
This was not alone indicated by his great en- 
durance, physical and mental. It was mani- 
fest in a carefully trained mind, trained it is 
true, under the administration of a noble 
mother, in early life, supplemented, however, 
by the behests of a laudable ambition, and 
an industry which was simply herculean. To 
this mother he has been known to say, when 
President; that “all I am or hope to be, I 
owe.” She it was who taught him to read 
and enjoined upon him never to swear, never 
to touch liquor, and never to lie, injunctions 
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which he always obeyed. When it was re- 
membered that this “sainted mother,” as he 
chose to call her, passed into the shades 
while her son was in his ninth year, one can 
form some estimate of the great force of 
character, deep religious feeling and practical 
common-sense possessed by her. Only such 
a mother would be able to leave an impress 
on the young life of her devoted son at such 
a tender age. What wonder is it, then, that 
such a life should become great so soon as 
the occasion came to develop its latent 
powers? Why marvel that a mere “rail- 
splitter’’ and flat boatman of the Mississippi 
should be the chosen guardian of-a great and 
free people? 

Not only was Lincoln the best type of 
which American soil and atmosphere was 
capable of producing, but he was, in spite of 
any and all other considerations, inherently 
great, great as a man, great as a lawyer, 
great as a reformer, and great as a statesman. 
And what is greatness, as applied to the in- 
dividual? Undoubfedly, it is a relative term, 
which has various and varying significations, 
according to the time when, and the place 
where, and the circumstances to which, it 
may be applied. But a somewhat general 
and not too technical definition may be ex- 
pressed in this wise: Greatness, as applied 
to men, is that quality of head, and of heart, 
and of soul, as exemplified in thoughts, in 
acts, and in deeds, wherein one person towers 
immensely above the common mass, one 
whose qualities fit him to be, essentially, a 
leader of men, and not a blind follower. 
Greatness, as thus defined, places the name of 
Lincoln in the first and highest position on 
the American escutcheon. This estimate 
will be questioned by the admirers of 
the “father of his country.” There are 
many who believe that the name of Wash- 
ington cannot yet give way to that of 
Lincoln. And while. there is no claim 
made that the illustrious name and fame 
of Washington has grown any less with 





| years. 





| are destined to wide fame. 





the advancing years, it is insisted that Lincoln 
and his work have become better understood, 
the unselfishness of his motives better appre- 
ciated, the loftiness of his patriotism and the 
wisdom of his policy better fixed in the pub- 
lic mind, and the integrity of his purpose and 
the doggedness of his zeal to do the right as 
he understood it, more clearly indicated by 
contemporaries, with the progress of the 
These, and a multitude of parallel 
considerations, induce us finally to believe, 
not that the light of the fame of Washington 
has grown dimmer, but that the fame of Lin- 
coln has grown brighter, has become greater, 
as the truths of history have become devel- 
oped and understood, as the clear sunlight of 
unprejudiced investigation has been let into 


| some dark historical corners. 


Some one has said that there are two 


| classes of men whose life-work is the most 
| enduring monument—the great writers, and 


the men of great achievement. The same au- 
thority.._places Lincoln in both ‘categories. 
Few of us would have been inclined to place 
Mr. Lincoln in the lists of the great writers, 


| and it is doubtful if Lincoln would have ever 


regarded himself as a man of letters. And 


| yet Emerson ranks him with A¢sop in his 


lighter moods. He says: “The weight and 


| penetration of many passages in his speeches, 
| letters and messages, hidden now by the very 


closeness of their application to the moment, 
What pregnant 
definitions, what wnerring common-sense, 


| what foresight, and on occasions, what lofty, 
| and more than national, what human tone! 


His brief speech at Gettysburg will not easily 
be surpassed by words on any recorded occa- 
sion.” 

These words are found in Lincoln’s Second 
Inaugural: “Fondly do we hope, fervently 
do we pray, that this mighty scourge of war 
may speedily pass away. Yet if God will that 
it continue until all the wealth piled by the 
bondsman’s two hundred and ‘fifty years of 
unrequited toil shall be sunk, and until every 
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drop of blood drawn with the lash shall be 
paid by another drawn by the sword, as was 
said three thousand years ago, so still it 
must be said, that ‘the judgments of the Lori 
are true and righteous altogether.’ With 
malice towards none, with charity for all, 
with firmness in the right as God gives us to 
see the right, let us finish the work we are in, 
to bind up the nation’s wounds, to care for 
him who shall have borne the battle, and for 
his widow and his orphans, to do all which 
may achieve and cherish a just and lasting 
peace among ourselves and all nations.” 

Of the foregoing it has been asked: 
“Where, since the days of Christ’s Sermon on 
the Mount, is the speech of emperor, or ruler, 
or king, which can compare with this Inau- 
gural? Where else, but from the teaching uf 
the Son of God, could he have drawn thai 
Christian charity which pervades the last sen- 
tence, in which he so unconsciously describes 
his own moral nature: ‘With malice towards 
none, with charity for all, with firmness in the 
right as God gives us~to see the right? No 
other state paper in American annals, not 
even Washington’s Farewell Address, has 
made so deep an impression upon the people 
as this great document.” 

Mr. Lincoln’s logical mind and clearness 
of mental and political vision is well illus- 
trated in his message to Congress at its first 
special session after he became the President, 
when he discusses the right of a State to 
secede and the. “States’ Rights” doctrine gen- 
erally. In that message he says: 

“They [the Southern leaders] invented an 
ingenious sophism, which, if conceded, was 
followed by perfectly logical steps through 
all the incidents to complete destruction of 
the Union. The sophism itself is that any 
State of the Union may consistently with the 
National Constitution, and therefore lawfully 
and peacefully withdraw from the Union with- 
out the consent of the Union or of any 
other State. The little disguise that the sup- 
posed right is to be exercised only for just 





cause, themselves to be the sole judge of its 
justice, is too thin to merit any notice. 

“This sophism derives much, perhaps the 
whole, of its currency from the assumption 
that there is some omnipotent and sacred su- 
premacy pertaining to a State—to each State 
of our Federal Union. Our States have 
neither more nor less power than that re- 
served to them in our Union by the Constitu- 
tion, no one of them ever having been a 
State out of the Union. The original ones 
passed into the Union even before they cast 
off their British colonial dependence, and 
the new ones each came into the Union di- 
rectly from a condition of dependence, ex- 
cepting Texas; and even Texas, in its tem- 
porary independence, was never designated 
a State. The new ones only took the desig- 
nation of States on coming into the Union, 
while the name was first adopted for the old 
ones in and by the Declaration of Independ- 
ence. Therein the ‘United Colonies’ were 
declared to be ‘free and independent States’; 
but even then the object plainly was not, to 
declare their independence of one another or of 
the Union, but directly the contrary, as their 
mutual pledge and their action before, at the 
time, and afterwards abundantly show. The 
express plighting of faith by each and all of 
the original thirteen in the: Articles of Con- 
federation, two years later, that the Union 
shall be perpetual is most conclusive. Hav- 
ing never been States, either in substance or 
in name, outside of the Union, whence this 
magical omnipotence of ‘States’ Rights,’ as- 
serting a claim of power to lawfully destroy 
the Union itself? Much is said about the 
‘sovereignty’ of the States, but the word 
even is not in the National Constitution, nor, 
as it is believed, in any of the State constitu- 
tions. What is ‘sovereignty’ in the political 
sense of the term? Would it be far wrong 
to define it ‘a political community without a 
political superior?’ Tested by this, no one 
of our States, except Texas, ever was a sov- 
ereignty; and she even gave up the character 
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on coming into the Union, by which act she 
acknowledged the Constitution of the United 
States made in pursuance of the Constitution 
to be for her the supreme law of the land. 
The States have their status in the Union, 
and they have no other legal status.” 

The foregoing is submitted, not for its mat- 
ter, but for its manner of treatment of a great 
political and Constitutional question of that 
time. His exposition of the subject is 
unique and ingenious. It is more. The grasp 
of the problem is masterful and left little to 
be said by the friends of the Union. It was 
then for Congress to act in accordance with 
the reason which had convened it in special 
session. That this was done is already a 
matter of history. 

It has already been said that Lincoln was 
the true type of an American. There seems 
to be no disposition to question this estimate. 
It is also conceded that he was great, great 
as a man of letters, and greater still in 
the world of achievement. Some definite 
testimony has been offered to show this 
greatness. 
terpretation of the judgment of contempora- 
ries, a judgment that is never reversed, gives 


It is also claimed that a fair in- 


Lincoln the foremost place in the history of 
his country. Do the facts warrant the mak- 
ing of the claim? Can it withstand the strong 
sunlight of unprejudiced investigation and 
It is true that the name of 
Washington is close to the hearts of his 


comparison? 


countrymen. It may be admitted that he 
towered far above all of the men of his time. 
He had no competitors. The gratitude of his 
countrymen rebuked all rivalries and all jeal- 
He was made the President by a 
practically unanimous vote. He was sup- 
ported in the discharge of his duties by a 
confidence not confined by the boundaries of 
the Republic. He was easily the most prom- 
inent American of his time. He had been in 
the public mind for more than a quarter of a 
century. His loyalty to the cause of the Col- 
onies was above suspicion. Still, he imbibed 


ousies. 


the strong aristocratic notions and tendencies 
of his time. He was in strong contrast to the 
democratic Jefferson. He was, essentially 
and naturally, a man for a class rather than 
for the great mass. He was far from being 
close to the common people. 

How stands the case with Lincoln? When 
nominated for the Presidency he was not 
widely known. Many would say he was 
His 
public duties up to the time of his nomination 


practically an unknown public man. 


had not been numerous or very important. 
He was not believed to have been personally 
very popular. The party he represented was 
not numerically very strong. His success at 
the polls was due to a division among his 
opponents. He was not the choice of the 
majority of the voters of the country. 

Of course, both Linco!n and Washington 
were called to the highest office in the iand 
at a critical period of our national life, the 
one to preserve, and the other to make it. 
It may be freely granted that each was great 
in his time. But there must be, and is, some 
unfaltering test by which it can be deter- 
mined with reasonable certainty, who was the 
greater man. To ascertain this it is not nec- 
essary to detract from the fame which is se- 
curely Washington’s. It is necessary, per- 
haps, to indicate and emphasize the qualities 
which make Lincoin pre-eminent. 

Ralph Waldo Emerson has said: “Lincoln 
was a plain man of the people. He had a face 
and manner which disarmed suspicion, which 
inspired confidence, which confirmed good- 
will. He was a man without vices. He had 
a strong sense of duty which it was very easy 
for him to obey. He had a vast good nature 
which made him tolerant and accessible to 
all. His broad good-humor, running easily 
into jocular talk, in which he delighted and in 
which he excelled, was a rich gift of this wise 
It enabled him to keep his secrets, to 
meet every kind of man, and every rank in 


man. 





Abraham 


Lincoln. 





society. His occupying the Chair of State 
was a triumph of the good sense of mankind 
and ‘of the public conscience. This middle- 
class country had got a middle-class Presi- 
dent at last. Yes, in manners and sympa- 
thies, but not in powers, for his powers were 
superior. This man grew according to the 
need; his mind mastered the problem of the 
day, and as the problem grew so did his com- 
prehension of it. In four years—four years 
of battle-days—his endurance, his fertility of 
resources, his magnanimity, were sorely tried 
and never found wanting. There by his’ cour- 
age, his justice, his even temper, his fertile 
counsel, his humanity, he stood a heroic fig- 
ure in the center of a heroic epoch. He is 
the true history of the American people of 
his time—the true representative of this con- 
tinent—the pulse of twenty million people 
throbbing in his heart, the thoughts of their 
minds articulated by his tongue.” 

George S. Boutwell said: “President Lin- 
co:n excelled all his contemporaries, as he 
also excelled most of the eminent rulers of 
every time, in the humanity of his nature; in 
the constant assertion of reason over passion 
and feeling; in the art of dealing with men; 
in fortitude, never disturbed by adversity; in 
capacity for delay when action was fraught 
with peril; in the power of immediate and 
resolute decision when delays were danger. 
ous; in comprehensive judgment which fore- 
casts the final and best opinions of nations 
and of posterity; and in the union of enlarged 
patriotism, wise philanthropy, and the high- 
est political justice, by which he was enabled 
to save a nation and to emancipate a race. 
He is the most commanding figure in the 
ranks of selfsmade men which America has 


yet produced.” 
Americans are not 

That charge cannot be justly made against 

the American character. They are not given 


hero-worshippers. 


to much twaddling sentiment. They are an 
intensely practical people. They do respect, 
even revere, the memory, in fullest measure, 








of a public servant for his unselfish devotion 
to public duty. : 

The American people do not regard Abra- 
ham Lincoln more or less because he was a 
“railsplitter,” or because he was ungainly, 
awkward, and uncouth. Their admiration of 
him comes from the fact that he was able to 
discern his great public duty during a criti- 
cal period of the nation’s existence; that he 
discharged that public duty faithfully, unsel- 
fishly, fully. The work of this great publicist, 
as it appears in the official records, will be 
ever held in great esteem and in grateful 
recollection by his countrymen. His public 
career is the choice legacy of future genera- 
tions; his unblemished life and noble charac- 
ter will ever remain the inestimable heritage 
of all loyal Americans. His name and fame 
will continue to grow in public esteem for 
many decades to come. 

It is possible that America may produce a 
greater American. It is certain that no one 
would wish to say that she shall not. To say, 
however, that she will do so is mere pro- 
phecy. Any one can indulge in that. It has 
slight significance. It is quite enough for 
our present purpose to know, that thus far, 
from the viewpoint of this paper, and as we 
maintain, in the light of the truths of history 
and of experience, as a distinctively Ameri- 
can product, such a man has not appeared 
on the scene of action. Nor is it likely that 
the opportunity for developing such a na- 
tional character will be offered the American 
people again. For a man to surpass. the 
martyred President must not only be inher- 
ently great, but there must be conditions— 
opportunities—-that will demand the use of 
those great qualities. 

It is maintained, in conclusion, that Pro- 
fessor Smith’s estimate of Abraham Lincoln, 
as hereinbefore quoted, is inadequate, un- 
appreciative, and unjust. It fails to tell the 
truth. It is neither fact nor well-authenti- 
cated history. 
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MARTIN VS. HARRINGTON. 


73 Vt., 193. 


( Holding that the Homestead Act protects the husband, as well as the wife and children; and that the husband’s 
sole deed of the homestead is void,and not rendered effective by the subsequent death of the wife leaving him with- 


out children.) 


By Hae K. Dar.INc. 


The strenuous jades of past decades were ducked for their loquacity, 
But nowadays, the statute says they have a man’s capacity 

To hold their own, sole and alone, sue and be sued as men can be, 
Trades consummate, own real estate, and act as independently 

As e’er they can; and now a man has hardly an immunity 

That women folk cannot invoke with just as much impunity. 


If. 


Indeed, so far has man lost pas, that now he cannot grant away 

By his sole act, the homestead tract, and, should he try, the jurists say 
The deed employed is null and void, and ne’er becomes of force or weight, 
E’en should the wife depart this ‘fife, leaving no children desolate. 

To head of house, as well as spouse, protection must extended be,— 

The court well says that in these days he often needs it more than she. 





BLOCKADES. 


By LAWRENCE IRWELL. 


TERRITORY is said to be blockaded 
when access to or egress from its sea- 

ports is prevented by the naval forces of 
another State. 
of its own, fiscal or hygienic, declares that 
certain of its own ports shall be closed 
against foreign vessels, that decree must be 
respected by other States to whose notice it 
is duly brought, provided that those ports are 
really under the control of the executive of 
that State. But that is not a blockade; it is 
a mere closure of ports which any govern- 
ment, in virtue of its inherent sovereignty 
within the borders of its own territory, is 
quite entitled to announce. Blockade 1s es- 
sentially a war measure. When the Presi- 


When a State, for purposes: 





dent, in 1861, proclaimed that a forcible 
blockade of the Southern States would be 
forthwith instituted, England and France 
immediately declared their neutrality, and al- 
though that meant that they recognized the 
Confederates as belligerents, not as rebels, 
their action was wunobjectionable, because 
when the Northern States issued the procla- 
mation, they by implication admitted that 
they were engaged in war, and not merely in 
the suppression of a rebellion. In recent 
times, however, recourse has been had to 
what has been termed “pacific blockade’; 
thus the coasts of Greece were blockaded in 
1827 by the English, French and Russian 
squadrons, although all three powers pro- 





Blockades. 


63 





fessed to be at peace with Turkey haul 
whose control Greece then was); and from 
45 to 48 France and England prevented ac- 
cess to La Plata (Argentina), although no 
war was declared. To admit such procedure 
as legitimate, would simply mean that one 
State might put in force against another 
measures destructive of the trade of neutral 
countries, and yet expect those countries to 
view the whole operation as pacific. In 
truth “pacific blockade” is a contradiction in 
terms, and the sole reason why it has not 
met with the unanimous disapproval of the 
whole civilized world is that up to now it has 
been leveled against only the weaker nations. 
In practice, it is enforced by the same meth- 
ods as blockade between belligerents. 

In 1886 Great Britian adopted a novel form 
ef pacific blockade against Greece. Every 
ship flying the flag of any nation except 
Greece, was unmolested. But the liberty al- 
lowed to other nations did nothing to miti- 
gate the coercion applied to Greek traaing 
vessels, and had the object of the blockade 
been merely to divert to British ships the 
carrying trade of Greece, a measure better 
fitted to attain that end could scarcely have 
been devised. 

From time immemorial it had been consid- 
ered a perfectly regular proceeding to de- 
clare a port or a territory under blockade, 
and to affix a penalty for a violation of the 
declaration, although in point of fact, not 
a single vessel should be present to enforce 
its observance. But gradually this tenet met 
with less toleration; and in 1780, when 
America and France were combined against 
England, the three great powers of the 
North, Russia, Denmark and Sweden, en- 
tered into a league known as the “Armed 
Neutrality,” with the object of evading the 
severe but ancient method of dealing with 
neutral commerce which England adopted. 
One of the articles which this confederacy 
agreed upon was: “A port is blockaded only 
when evident danger attends the attempts to 





r] 


run into it”—a principle which boldly denied 
the right of any power to close by a mere 
edict a single hostile port. But England per- 
sisted in the exercise of a right which had 
undoubtedly the sanction of custom; and the 
powers of Europe wrangled through still 
darker years before an agreement could be 
reached. On the 21st of November, 1806, 
Napoleon promulgated the famous Berlin de- 
cree, which announced that every port in 
Great Britain was blockaded, and by an 
Order in Council issued a year afterwards, 
the British government declared France and 
all her possessions subject to the same em- 
bargo. Both governments, however, were 
simply carrying to its logical issue the old 
doctrine which neither had renounced—that 
a valid blockade might be constituted by 
mere notification. It was.only in 1856 that, 
with the expfess purpose of removing as far 
as possible the uncertainty which hung over 
the rules of naval war, the great powers, ex- 
cept the United States, Spain and Mexico, 
concurred in the Declaration of Paris, which 
has been described as “a sort of doctrinal 
annex” to the treaty of that year. Important 
as has been the operation of all the rules con- 
tained in that Declaration, the only one 
which concerns us here is the fourth: 
“Blockades in order to be binding must be 
effective—that is to say, maintained by a 
force sufficiently real to prevent access to the 
enemy.” This, being practically an adoption 
of the principle for which the neutrals of 1780 


| had so strenuously contended, was a triumph 


for those thinkers who have always main- 
tained that all law must rest upon a basis of 
fact. 

The first fifteen years of the nineteenth cen- 
tury were marked by all that turbulence 
which had characterized the closing years of 
that which went before, and there were not 
wanting in both periods instances of block- 
ades perseveringly prosecuted and gallantly 
resisted. In the year: 1800, Genoa was the 
only city in Italy held by the French. The 
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Austrian troops “invested” it by land, and 
the Engtish warships blocked the passage by 
sea. The beleaguered Genoese saw the usual 
incidents of an old-fashioned blockade. From 
time to time privateers which lay behind the 
little island of Capraja, northeast of Corsica, 
would succeed in eluding all the vigilance of 
the British squadron and would carry in pro- 
visions enough to prolong for a while the 
desperate resistance of the garrison; at other 
times the blockaders would retaliate by “cut- 
ting out a galley” from beneath the very guns 
One day a gale might drive 
the jealous sentinels to sea; but on the next 
they were back at their old stations, there to 
await with patience until pestilence and 
famine should bring the city to its door. 
Sixty years later and in another hemisphere 
the maritime world was to see how far the 
elaborate 


of the harbor. 


new appliances of science had 
altered the modes in which blockades were 
to be enforced and evaded. 

On the 27th of April, 1861, President Lin- 
coln issued a proclamation in which the fol- 
“A com- 


petent force will be posted so as to prevent 


lowing announcements appeared: 


the entrance and exit of vessels from the 
ports” of the Southern States. “If, there- 
fore, with a view to violate such’ blockade, 
any vessel shall attempt to leave any of the 
said ports, she will be duly warned, and if 
she shall again attempt to enter or leave a 
blockaded port she will be captured.” All 
Europe was prepared to watch this attempt 
to block up a coast line of 3500 miles against 
the intrusion of traders whose appetite for 
gain would be whetted to the keenest point 
by artificially raised prices. Already, indeed, 
the scheme had been ridiculed as a material 
impossibility by European statesmen, who 
pointed out the fact that not one of all of the 
blockades established during the preceding 
seventy-five years had succeeded in excluding 
trade even where the coast to be watched 
was comparatively limited. But as a set-off 
against the long and broken sketch of coast 
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which lay open to the operations of the 
blockade-runners, there were difficulties in 
their way which were at the outset of the 
struggle too lightly estimated. Almost the 
whole extent of the seaboard was protected 
by a treacherous fringe of low islands, 
scarcely rising above the surface of the 
water; the between and_ behind 
these were winding and intricate; and when 
these obstacles were passed, there still re- 
mained the crucial bar to imperil the entrance 


channeis 


to every harbor. 

The conditions of the conflict were new, 
and sagacious men foresaw that under them 
the risk of neutral powers being entangled 
in disputes with the belligerents was im- 
mensely increased. The agency of steam 
was employed for the first time to enforce a 
blockade on a gigantic scale. It was plain 
that a blockading squadron was no longer 
liable to be blown off the port it was watch- 
ing by continued gaies; but it was not so easy 
to sav how far this new motive power would 
alter the chances of the blockade-runners. 
The naval power of the Northern States was, 
at the beginning of the war, so small that the 
blockade when first instituted was little bet- 
ter than one of those “paper b!ockades”’ 
which the voice of the International Law had 
condemned at Paris seven years before; for 
many months, indeed, the trade of the Con- 
federacy with Europe was but little affected. 
It was in view of this that the government 
was urged to economize the sea forces and 
close entrance channels by means of sunken 
huiks. This plan was adopted at Charles- 
ton and carried out under the superintend- 
ence of an officer whose aim was “to estab- 
lish a combination of artificial interruptions 
and irregularities resembling on a_ small 
scale those of Hell-gate, that rock which so 
long impeded the navigation of New York 
harbor. 

In Europe both military critics and cham- 
bers of commerce protested against this 
method of making good a blockade; but the 
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stone-laden ships sunk at Charleston did no 
permanent damage to the port, and before 
the war closed the hulks broke up, the har- 
bor being almost filled with floating timbers. 
It was quickly felt, however, that only an 
adequate fleet could render the blockade ef- 
fective, and in response to the ceaseless ac- 
tivity of the dockyards, the northern war- 
ships multiplied with marvelous rapidity. 
The blockade grew strict. Gradually the 
pressure of diminished imports began to tell 
on the resources of the Southern States; 
iron machinery and drugs became scarce. In 
Richmond, a yard of ordinary cotton goods 
which had been sold at 12 1-2 cents brought 
more than that number of dollars; a pair of 
French gloves fetched $150; and the price 
of salt went up to $1 per pound. 
export trade, too, was being slowly stran- 
gled; immense stores of cotton and tobacco 


lay waiting shipment at every port. A | 


bale of cotton worth $40 at Charleston 
would have brought $200 at New York; 
and some idea of the price it might have 
yielded in Europe may be obtained from 
a consideration of the fact that half a mil- 
lion of English cotton workers were subsist- 
ing only upon charity. 

But the war sent trade into new channels. 
Nassau, the capital of New Providence, one 
of the Bahamas group, became one huge 
depot for the goods which sought a market 
in the forbidden ports. Articles of household 
economy and of field equipment lay piled in 
heterageneous masses on her docks, the cot- 
ton which had escaped the grasp of the Fed- 
erals lay in her warehouses for reshipment to 
Europe; her coal stores overflowed with the 
mineral which was to feed the blockade- 
runners lying at anchor in the bay, and the 
patois of every seafaring people in Europe 
could be daily heard upon the quays. Hardly 
less numerous and varied were the groups of 
sailors, merchants, adventurers and _ spies, 
who discussed the fortunes of the war at 
Hamilton, in the Bermudas. 





The 


Blockade-running had now become a busi- 
ness speculation. But the great bulk of the 
trade was in very few hands, for the risks 
were great, and the capital involved was 
large. The initial cost of a blockade-runner 
was heavy, and the officers were highly paid. 
A pilot well acquainted with the port to be 
attempted, often demanded $5000 for his ser- 
vices; and besides all this, it must be remem- 
bered that not above one trip out of four was 
successful. It is computed that in three years 
there were built or despatched from Scotland 
alone no less than 110 swift steamers spec- 
ially designed for the adventurous trade with 
the Confederate ports. Perhaps the swiftest 
was the Lamb, which attained a speed of 
about 163-4 knots per hour (19 miles.) A 
careful observer might have guessed the char- 
acter of the enterprise for which a blockade- 
runner was designed by a scrutiny of her 
Two taper masts, and a couple of 
short smoke-stacks were all that appeared 
above the deck; her object was to glide in the 
darkness past her watchers, and the tall spars 
of a heavily-rigged ship would have been too 
conspicuous a mark for eager eyes. Her hull 
was painted white, for experience was then 
believed to show that on dark nights or in 
thick weather that color most easily escaped 
detection. Although she had considerable 
stowage-room, her draught was light, and 
she was propelled by side wheels, in order 
that she might turn readily in narrow or shal- 
low waters. To aid the war-vessels in captur- 
ing and destroying light cruisers such as this, 


build. 


| the government built twenty-three small gun- 


boats. They, too, drew but little water, and 
rarely exceeded 500 tons burden. For arma- 
ment they carried one eleven-inch pivot gun 
and three howitzers, two of twenty-four 
pounds, and one of twenty pounds, well- 


| chosen weapons for the work they had to do. 


Their weak point was their rate of speed, 
which did not amount to more than nine or 
ten knots an hour. | 

There was so much in blockade-running 
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that was attractive to the adventurous that 
we need not be surprised to learn that some 
British naval officers engaged in the work, 
forgetful of the neutral position to which 
their country’s policy bound them. The re- 
monstrances which were made to the British 
government upon that subject, however, and 
the Gazette order which they elicited, prob- 
ably prevented those who had an official 
status from taking their capture so phlegma- 
tically as the youth who took his passage out 
in a blockade-runner with the intention of 
enjoying a tour through the Southern States, 
and who, when the vessel was captured, 
wrote home, saying that he would now ex- 
plore the Northern States, “which would do 
quite as well.” 

Blockade-running soon became almost as 
much an art as a trade, the most ingenious 
expedients being resorted to on both sides. 
A system of signalling by means of blue 
lights and rockets was in many cases estab- 
lished between the forts and the friends of 
the confederates outside the harbor. One 
steamer actually ran into Wilmington while 
Fort Fisher was being bombarded, and pre- 
vented pursuit by boldly sailing close past the 
powder ship, which shortly afterwards blew 
up. Occasionally a furious cannonade was 
begun from some adjacent fort, so as to draw 
off the blockading squadron and leave the en- 
trance free, if only for a few moments. The 
blockaders had their tricks, too. Sometimes 
heavy smoke was seen rising as from a ship 
on fire; but when the blockade-runner went 
to render assistance, she found out too Iate 
that the supposed burning vessel was a Fed- 
eral cruiser, which had resorted to this device 
in order to bring the swifter craft within 
range of her guns. One dark, rainy night 
the Petrel ran out of Charleston, and shortly 
afterwards fell in with what appeared to be a 
large merchant vessel. Hoping to crown a 
successful run with the capture of a valuable 
prize, she gave chase and fired a shot to 
bring the stranger to. The reply was a single 








broadside, so well directed that there was not 
any need for another. The supposed mer- 
chantman was the frigate St. Lawrence. A 
favorite ruse of the privateer Jeff Davis was 
to hoist the French flag of distress, and when 
a ship bore down in response to this appeal, 
she would under pretense of handing in a 
letter, send aboard a well-armed boat’s crew. 

sut of all the remarkable incidents of this 
remarkable blockade, there was none more 
noteworthy than the voyage of the British 
ship Emily St. Pierre. The story rivals the 
inventions of a sea-romancer. The vessel left 
Calcutta with orders to make the coast of 
South Carolina and see if the blockade of 
Charleston was still in force. Now, although 
this was a proceeding not in any way illegal, 
she was nevertheless captured by a Federal 
war-ship; a prize crew of two officers and 
thirteen men were put aboard; and her own 
crew, with the exception of the master and 
cook and the steward, were taken off her. 
Thus manned, she was being steered for a 
southern port, when her deposed captain 
persuaded his cook and steward to assist him 
in making one effort to regain possession of 
the ship. They caught the mate asleep in his 
berth, and gagged him; the prize master they 
found on deck, and treated him similarly; 
three seamen who had the watch on deck 
were asked to go down into the scuttle, a 
store-room near the helm, for a coil of rig- 
ging. The captain gave them his order as 
if he had accepted the inevitable, and was 
aiding the captors to navigate the ship. As 
soon as the three leaped down, the hatch was 
closed, and they were prisoners. The re- 
mainder of the crew, who were in the fore- 
castle, were shut down and liberated one by 
one; but those who would give no promise 
to their new master were confined besides 
the unfortunates in the scuttle. Three, in- 
deed, consented, but only one was a sailor; 
and with this crew of five, a vessel of 884 tons 
was taken to Liverpool through thirty days 
of bad weather. 
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A TRIAL IN FICTION. 


By ARTHUR F. GOTTHOLD. 


HE varied temperaments of the learned 
courts in this country have always pre- 
vented trial work from stagnating into any- 
thing so dull as certainty. But on reading 
such a book as “Hand and Ring,” by Anna 
Katherine Green, we are forced to admit 
that fiction is stranger than truth. 

The story is one of those “this-cross-marks- 
the-spot-where-the-body-was-found” tales, in 
which the jury labors manfully in an ob- 
viously impossible attempt to convict the 
hero of murder. A district attorney will go 
on for volume after volume wasting the 
county’s money in prosecuting the hero, 
when any jury of intelligent circulating li- 
braryites would acquit him before they got 
to “The Untangling of the Web.” And he 
never learns any better. 

But to resume. In this particular mesh 
the counsel for the defence is in love with the 
prosecution’s star witness, who is in love 
with the hero. He, in turn, is very properly 
in love with the p.s.w.; but he thinks she 
did the dastardly. deed, while she thinks he 
did. The counsel for the defence knows 
neither did it, because he killed the old 
woman himself. This, needless to state, is 
unknown to the young detective, who 
But there, you had better read it yourself. 

Anyway, the noble young hero is up for 
trial, and then things are doing. For in- 
stance, the district attorney asks an ob- 
viously improper question, to which the de- 
fence promptly objects. We were deeply in- 
terested in this, supposing the objection was 
for the benefit of the prisoner. But it seems 
that it was for the protection of the wit- 
ness. “ ‘Gentlemen,’ said she [the witness], 
‘there was no need of all this talk.’” “And 





thereupon she proceeded to answer the ques- 
tion ruled out by the Court. 

The learned author’s interpretation of the 
value of a ruling is certainly novel, but it is 
submitted that when a judge is in a state of 
coma, the trial should be adjourned until 
restoratives can be found. 

A little later the same witness having been 
asked an improper question, which was 
withdrawn, and-also a proper one, calmly 
says she prefers to answer the first one, and 
proceeds to do so. And still the Court never 
turned a hair. 

Nor is this witness the only nervy person 
in the caste. The district attorney at times 
does surprisingly well. For example, the 
prosecution in cross-examining indulges in 
some rather irrelevant questions. The de- 
fence objects on the ground that there is no 
evidence to bear out the line of inference 
suggested. 

“What testimony I have to produce will 
come in at its proper time,’ retorted Mr. Fer- 
ris. ‘Meanwhile, I think I have a right to 
put this or any other kind of similar question 
to the witness.’ The judge acquiescing with 
a nod, Mr. Orcutt (counsel for the defence) 
sat down.” And well he might; but he 
should have prefaced it by going ’way back. 

It is these little incidents that cheer us on 
the way to “The Clearing of the Clouds.” 

As we close we say with the poet: 


“OQ, Mistress Green, we do beseech you—” 
So runs the public’s humble prayer— 
“When you another book prepare, 

Please get some lawyer man to teach you.” 


But it’s a good story, just the same. 
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A CASE OF CONSTRUCTIVE ASSAULT. 


By GerorcE O. BLUME. 


HE Court of Petty Sessions was open for 


business. The county magistrate, hav- 


ing taken his seat on the bench, cast a kindly 
glance at the motley crowd that had assem- 
bled in the court-room, and with an air of 
great importance asked the court officer what 


cases were on the calendar for the day. 

“Nothing of any importance, your Honor, 
only a case of constructive assault.” 

“What kind of a case is that?” wh-spered 
his Worship to the clerk, not wishing to be- 
tray his ignorance. 

“It’s an indirect assault, an assault in- 
ferred,” replied the clerk. 

“Ah,” whispered his Honor, “give me an 
illustration. Hould, I think I have it. I sup- 
pose it’s something like shaking your fist at a 
lad wid the intention you'd like to be ham- 
merin’ the head iv him?” 

“Yes,” rejoined the clerk, smiling, “that 
would be a constructive assault.” 

“I’m glad I’ve larnt this sort of crime,” 
said his Honor, “bekase I may have a few 
men and women up under it. Mr. Clerk,” 
he added, with an air of grave importance, 
“call the case iv Duffy v. McCarthy.” 

“Take the book, officer, and tell us what 
you know about this constructive assault.” 

The constable, being sworn, said: “Your 
Honor, the defendant in this case is a woman 
by the name of Peggy McCarthy, and my 
charge agin’ her is that she wilfully left a 
metal pot in my path, so that I might fall 
over it and hurt myself.” 

“Who is this Peggy McCarthy?” sternly 
inquired the Court. 

“She’s a widow, your Honor, an’ she lives 
on a small farm a few miles over in the coun- 
try.” ; 

“Well,” said the Court, “you say she left 
a metal pot on your road for you to fall over 





it. It doesn’t matter whether you fell over 
it or no from it bein’ a constructive assault.” 

“But,” insisted the constable, “I did fall 
over it, and scraped and bruised my shins 
and ankle.” 

“Thin a regular assault is now added to 
the constructive assault,” rejoined the Court. 

“Your Honor knows the law better than 
I do, and that’s my charge,” responded Off- 
cer Duffy. 

“He has produced no evidence in support 
of his case,”” whispered the clerk in an under- 
tone: “He merely makes an assertion with- 
out proving it.” 

“Houid your tongue, Mr. Clerk, and don’t 
Iv all 
things a magistrate should avoid is thryin’ to 


be raisin’ objections of this kind. 


upset a policeman.” 

“Hev you anything to say in your de- 
fince?” said his Honor to the defendant. 

“Well, your Honor,” says Peggy McCar- 
thy, 
yer Lordship sitting up on the binch.” 

“Don't say that, Peggy McCarthy, bekase 
you are charged with a crime, and magis- 
trates are not charged with any crime, and 
it’s insulting to the Court.” 

“IT beg pardon, your Honor, I meant no 
offince.” 

“Your ignorance is excoosable this time.” 

“Well, your Honor, I live about a mile or 
so from this, and after I got through bilin’ 
the pigs’ dinner, I puts the pot outside my 
doore, to air it. It was right alongside my 
cabin, and fully twelve feet from the road.” 

“That’s not so, your Honor,” interjected 
Officer Duffy. 

“Do you deny that my cabin is twelve feet 
off the road, Constable Duffy?’ asked Peggy 
McCarthy. 

“The Court rules that it doesn’t matter a 


“I am as much guilty in that crime as 





hair where your cabin is. It’s where your 
pot was, is the charg., 2nd I rule that cabin 
evidence irrevelent,” replied his: Honor. 

“Your Honor, I know where my pot was. 
Agin’ my doore. Which the policeman can’t 
deny, as he stumbled over it, and he fell agin’ 
my doore.” 

“Did you fall, officer, against the door, 
when you stumbled over the pot?” queried 
the Court. 

“Yis, your Honor.” 

“But you might have kept stumbling for 
four or five steps after you tripped over the 
pot,” suggested the Court. 

“No, your Honor, I did not,” answered 
the policeman. 

“He’s a very stupid officer,” whispered the 
Court to the clerk, “an’ I thryin’ to help him 
out of his difficulty.” 

“There it is now, your Honor,” rejoined 
Peggy. “He admits that he didn’t stumble 


any feet to reach the wall in my place. Don’t 
it prove complate that my cabin is on the 
very side of the path, if when he stumbled, 


he fell agin’ my doore?” 

“There seems to be no doubt of that,” 
whispered the clerk. “We must discharge 
her unless we prove she hasn’t given the right 
location to her cabin.” 

“T’m afraid,” said the Court, “the officer 
has put his foot in the pot now, after stumb- 
ling over it.” 

“T say, officer, is this woman, Peggy Mc- 
Carthy, giving the right location to her 
cabin?” inquired the Court. 

“I don’t think she is,” replied Officer 
Duffy. 

“But you ought to know.” 
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“This is a matter of fact, not opinion 
that the officer is swearing to,” said the 
clerk. 

“Your Honor,” says Peggy, “I would like 
to have the Court see my cabin.” 

“The Court has no time to view any one’s 
cabin, especially in such a triflng case. Evi- 
dence in the case is now closed, and I think 
'll take a hand myself and get to the truth 
of the matter. Peggy McCarthy,” said his 
Honor, “would you be sorry if the policeman 
hurt himself?” 

“T would be sorry to see anyone hurt him- 
self,” said Peggy. 

“You have no great love for Officer Duffy, 
have you?” 

“I can’t say that I have,” replied Peggy. 

“Peggy McCarthy, listen to the sintence 
of the Court. The Court finds that you, upon 
trial, showed that you did not love your 
neighbor as yourself in conformity with the 
Tin Commandments and the Sarmon on the 
Mount, and that you showed no apparant 
contrition for the injury which you have in- 
flicted on Officer Duffy. The Court finds you 
guilty of constructive assault and moral 
delinquency, and you are sintenced to pay a 
fine of five shillings, or in default thereof, one 
week in jail.” 

“But I have no money,” ejaculated Peggy. 

“The Court will take a recess of tin min- 
utes so that you can consult your friends.” 

Here the hat was passed around, and the 
necessary amount was raised. Peggy pays 
her fine. The Court wishes to admonish all 
blackguards and evil-minded people that this 
tribunal is run on a strictly business basis. 

“Mr. Clerk, call the next case.” 
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II. 


By VAN VECHTEN VEEDER. 


O consideration of Marshall’s genius 
would be complete without reference to 

the merits of his style and his methods of ex- 
position. He possessed to.a most remarkable 
degree the power of clear statement and pure 
reasoning. His conscious apprehension of 
every step in the process of reasoning by 
which he reached a conclusion was combined 
with the ability to express the whole process 
in clear and convincing terms to others. 
Sparing in the extreme of ornament and ex- 
ternal illustration, his reasoning is, for the 
most part, simple logical deduction, unaided 
by analogies and unsupported by precedent 
or authority. Indeed, in his chosen sphere 
there were no precedents. In his opinions in 
Cohens v. State of Virginia, Sturges v. 
Crowninshield, McCulloch v. State of Mary- 
land and Dartmouth College v. Woodward, 
not a single case is cited. His mental char- 
acteristics have been well described by a 
great judge whose association with him for 
nearly a quarter of a century gave abundant 
opportunity to study the temper of his mind. 
“It was a matter of surprise,’ says Judge 
Story, “to see how easily he grasped the lead- 
ing principles of a case, and cleared it of all 
its accidental encumbrances; how readily he 
evolved the true point of the controversy 
even when it was manifest that he had never 
before caught even a glimpse of the learning 
on which it depended. He seized, as it were 
by intuition, the very spirit of judicial doc- 
trines, though cased up in the armor of cen- 
turies; and he discussed authorities as if the 
very minds of the judges themselves stood 
disembodied before him. Perhaps no judge 
ever excelled him in the capacity to hold a 
legal proposition before the eyes of others in 
such various forms and colors: It seemed a 





pleasure to him to cast the darkest shade of 
objection over it that he might show how it 
could be dissipated by a single glance of 
light. He would by the most subtle analysis 
resolve every argument into its ultimate prin- 
ciples, and then with a marvellous facility 
apply them to the decision of the cause. His 
powers of analysis were indeed marvellous. 
He separated the accidental from the essen- 
tial circumstances with a subtlety and exact- 
ness which surprised those most who were 
accustomed to its exercise. No error in rea- 
soning escaped his detection. He followed it 
through all its doublings until it became pal- 
pable ‘and stripped of all its disguises. But 
what seemed peculiarly his own was the 
power with which he seized upon a principle 
or argument apparently presented in the 
most elementary form, and showed it to be a 
mere corollary from some more general truth 
which lay at immeasurable distances beyond 
it. If his mind had been less practical he 
would have been the most consummate of 
metaphysicians and the most skilful of 
sophists. But his love of dialectics was con- 
stantly controlled by his superior love of 
truth.” 

After this statement of Marshall’s tran- 
scendent abilities it will conduce to an accu- 
rate perspective to consider his limitations. 
It is to be observed, in the first place, that his 
preéminence is confined within the scope of 
constitutional law. Possibly this statement 
should be qualified by one reservation; some 
of his opinions on questions of international 


| law are at least equal to the masterpieces of 


Stowell and Lyshington. This subject was, 
indeed, peculiarly suited to his mind. Of the 
one hundred and ninety-five cases on inter- 
national law of international relations decid- 
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ed by the court in his time he delivered the 
opinion of the court in eighty cases, many of 
which have exercised wide influence in the 
development of this branch of jurisprudence. 
His opinion in the case of The Exchange v. 
McFaddon, 7 Cranch 116, “is and always will 
be,” as Lord Justice Brett said in the Court 
of Appeal, “the first case upon the question 
of the exemption of ships of war to be care- 
fully considered.” His opinion in what Phil- 
limore terms the “great case” of The Venus, 
8 Cranch 253, has been deemed a salutary 
moderation of the rigor of Lord Stowell’s 
doctrines with respect to prize. Other well- 
known cases on questions of international 
law, in which his conclusions have been ac- 
cepted as authoritative are United States v. 
Palmer; 3 Wheaton 610; The Gran Para, 7 
ib. 471; Johnson v. McIntosh, 8 1b. 543; The 
Antelope, 10 ib. 66; Foster v. Neilson, 2 
Peters 253; Soulard v. United States, 4 ib. 
511. In this subject, his opinion carried only 
a little less weight than in the consideration 
of questions of constitutional law, since he 
found himself in the minority in only five 
cases. But his conclusions in the case of the 
Nereide, g Cranch 389, have been severely 
criticised as carrying the etiquette of inter- 
national law to extreme limits. Compare, 
also, Church v. Hubbart, 2 Cranch 187, with 
Rose v. Himley, 4 ib. 241, and the limitation 
of the latter case in Hudson v. Guestier, 6 
ib. 281; and United States, 8 
Cranch 110, with his later opinion in United 
States v7. Percheman, 7 Peters 51. 

With respect to the more familiar titles of 
the law it would be idle to claim for him the 
highest rank. In extent and accuracy of 
learning he was easily surpassed by his col- 
league Story, and by many other jurists 
since his time. A familiar illustration of his 
limitations in this respect is his decision on 
the recondite subject of charitable trusts in 
Philadelphia Baptist Association v. Hart, 4 
Wheaton 1, which Horace Binney demon- 
strated in the argument of the subsequent 


3rown + v. 


| within the issue. 
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case of Vidal v. Girard’s Executors, 2 How- 


| ard 127, to have been founded upon a mis- 


conception of the early authorities. 

Even in the domain of constitutional law, 
his judgment was not infallible, and his opin- 
ions occasionally leave something to be de- 
sired. Soon after taking his seat as chief jus- 
tice there came before the court the case of 
Marbury v. Madison, involving one of those 
very ante-mortem appointments which had 
prompted the hostile legislation and shown 
the judges the insecurity of their position in 
the government. The facts of this now mem- 
orable case are well known. President Adams 
had nominated Marbury for the office of jus- 
tice of the peace, the nomination had been 
and a commission had _ been 
signed and sealed; but it had not been deliv- 


confirmed, 


| ered when Jefferson came into office, and was 


supposed to be withheld by Madison, Mar- 
shall’s successor as Secretary of State. Mar- 


_ bury therefore applied to the court for a writ 


of mandamus against the Secretary of State 
to compel the delivery of the commission. 
Undismayed by the hostility of his adversa- 


_ ries, Marshall resolved to force the fighting. 
| The court decided, in an opinion delivered by 
| him, that it had no jurisdiction to grant the 
| writ because the Constitution allowed it no 


such power; and although an act of Congress 


| had undertaken to confer this jurisdiction on 


the court, Congress had no power to do so 
and therefore the act was void, and would be 


| disregarded by the court. There is a popular 
| impression that this opinion, as far as it re- 


lated to the constitutional question, was 
obiter. But this is not true; it was strictly 
More than three-fourths 


of the opinion is really obiter, but all 


| this dictum relates to the demonstration that 
| the commission was improperly withheld 
| and that mandamus would lie if the court 


had jurisdiction. Since, however, the court 
had no jurisdiction, this lecture to the execu- 
tive was a mere matter of personal opinion. 

In this, then, the sixth case decided since 
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he took his seat, Marshall, for the first and 
only time during his long service, adjudged 
an act of a coordinate department of the led- 
His method 
of reaching this momentous conclusion de- 


eral government null and void. 
serves careful consideration. “The powers 
of the Legislature,” he says, “are defined and 
limited; and that those limits may not be 
mistaken or forgotten, the Constitution is 
written. To what purpose are powers lim- 
ited, and to what purpose is that limitation 
committed to writing, if these limits may, at 
any time, be passed by those intended to be 
restrained? The distinction between a gov- 
ernment with limited and unlimited powers is 
abolished if those limits do not confine the 
persons on whom they are imposed, and if 
acts prohibited and acts allowed are of equal 
obligation. The Constitution is either 
a superior paramount law, unchangeable by 
ordinary means, or it is on a level with 
ordinary legislative acts, and, like other acts, 
is alterable when the Legislature shall please 
to alter it. If the former part of the alterna- 
tive is true, then a legislative act contrary to 
the Constitution is not law; if the latter part 
be true, then written Constitutions are ab- 
surd attempts, on the part of the people, to 
limit a power in its own nature illimitable. 

If an act of the Legislature repug- 
nant to the Constitution is void, does it, not- 
withstanding its invalidity, bind the courts, 
and oblige them to give it effect? ; 
This would be to overthrow in fact what was 
established in theory. It is emphati- 
cally the province and duty of the judicial de- 
partment to say what the lawis. . . . Ifa 
law be in opposition to the Constitution; if 
both the law and the Constitution apply to a 
particular case, so that the court must either 
decide that case conformably to the law, dis- 
regarding the Constitution, or conformably 
to the Constitution, disregarding the law— 
the court must determine which of these con- 
flicting rules govern the case. This is of the 
very essence of judicial duty.” 


This summary disposition of the issue, 
however admirable in itself, hardly met the 
requirements of the occasion. So far as it 
applied to the entirely different question of 
state legislation inconsistent with the Federal 
Constitution and laws, it is conclusive. The 
Constitution expressly provides that the laws 
and treaties of the United States shall be the 
supreme law of the land, anything in the con- 
stitution or laws of any state to the contrary 
notwithstanding. Yet, in his subsequent con- 
sideration of the relation between the Fed- 
eral government and the States, and of the 
specific restraints upon the States, he devel- 
oped the subject with an elaboration and 
completeness which constitute his chief title 
to fame. The grave step of disregarding an 
act of the Federal Congress was a far more 
novel and difficult problem, deserving the 
exercise of the highest powers of his mind. 
3ut his conclusion that the Supreme Court 
is the arbiter of the validity of the acts of a 
coérdinate department of the general gov- 
ernment, however firmly established now, 
was really an assumption, not a demonstra- 
tion. The real question at issue was, as Pro- 
fessor Thayer says, not whether the act was 
constitutional, but whether its constitution- 
ality could properly be brought in question 
before a given tribunal. Chief Justice Gibson, 
of Pennsylvania, who discussed this question 
in 1825, in Eakin v. Raub, 12 Sergeant & 
Rawle, 330, with an ability and acuteness 
commensurate to its importance, reached the 
conclusion that the power to set aside legis- 
lative enactments of a coordinate depart- 
ment of government exists only-when it is 
expressly conferred, and it is to be observed 
that this power is not expressly given by the 
Federal Constitution. It was not overlooked 
by the founders, for it was ‘both asserted and 
denied in the discussions of the Constitutional 
Convention of 1789; it must have been delib- 
erately left open for subsequent determina- 
tion. To Marshall the nation is undoubtedly 
indebted for its wise and momentous solu- 
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tion; but it could be wished that he had seen 
fit to demonstrate its wisdom in a more com- 
prehensive manner. 

The motive or misconception which led 
Marshall to overstep the bounds of formal 
judicial procedure in Marbury v. Madison 
again appeared in 1807 when, at the trial of 
Aaron Burr, he issued a subpana duces tecum 
to President Jefferson. See also Livingston 
v. Jefferson, Fed. Cas., No. 8411. Many 


years later, in Worcester v. State of Georgia, 
6 Peters 515, he again found himself in con- 
flict with the executive department of the 
government, and powerless to enforce his de- 


cree. 

Marshall’s reasoning in Marbury v. Madi- 
son was mainly that of Alexander Hamilton 
in the Federalist. In his great opinion in Mc- 
Culloch v. Maryland, 4 Wheaton 316, prob- 
ably, all things considered, the finest speci- 
men of his powers, he drew largely from the 
same source. The doctrine of implied pow- 
ers had been formulated and expounded by 
Hamilton in his opinion on the constitution- 
ality of his proposed national bank in a man- 
ner which, as the chief justice acknowledged 
during the argument of McCulloch v. Mary- 
land, left nothing to be added. 

In the constructive work of vitalizing a 
written instrument of government and plac- 
ing the Federal authority upon broad and se- 
cure foundations, it was perhaps inevitable 
that Marshall should occasionally err in the 
direction of magnifying the scope and reach 
of Federal powers, and should tend to inter- 
pret too narrowly the restraints upon the 
states. Some of his applications of the con- 
tract clause of the Constitution, notably 
Fletcher v. Peck, 6 Cranch 87, Dartmouth 
College v. Woodward, 4 Wheaton 518, and 
State of New Jersey v. Wilson, 7 Cranch 1, 
have since been severely criticised; and their 
effect has been largely overcome by the inter- 
vention of the police power. His conclusion 
in Craig v. State of Missouri, 4 Peters 410, 
was afterwards overruled; and neither Mar- 





shall’s efforts nor those of the succeeding 
generations of judges have succeeded in Sat- 
isfactorily codrdinating the functions of the 
Federal and State governments in the regu- 
lation of interstate commerce.’ 

Fifteen associate justices served for va- 
rious periods during Marshall’s time. Of the 
five associate justices at the time of his ap- 
pointment— Cushing, Paterson, Chase, 
Washington and Moore—Washington alone 
survived after 1811. Meanwhile, Wm. John- 
son, Livingston and Todd had succeeded to 
vacancies, and all served long terms. Story 
and Duvall, who were appointed in 1811, 
served throughout the remainder of this pe- 
In the next decade came Trimble, 
Baldwin was ap- 


riod. 
Thompson and McLean. 


‘The following selections from Marshall’s work 
suffice to illustrate the foregoing characterization :— 
Talbot v. Seaman, 1 Cranch (first opinion) ; Wilson v. 
Mason, 1 76. 45; Marbury v. Madison, 1 76. 137; U.S. 
v. Fisher, 2 76. 358; Church v. Hubbart, 2 76. 187 ; Hep- 
burn v. Ellyey, 2 76. 445; Ex parte Bollman, 4 76. 75; 
Alexander v. Baltimore Ins. Co., 4 76. 370; Fitzsim- 
mons 7. Newport Ins. Co., 4 74. 185; Rose v. Himley, 4 
76. 241; U.S. v. Burr, 4 7. Appendix ; Bank of U. S. v. 
Deveaux, 5 76.61; U.S. ~v. Peters, 5 76. 115; Fletcher 
v. Peck, 6 76.87; Durousseau vz. U. S., 6 2. 307; Rus- 
sell v. Clark, 7 76.116; New Jersey v. Wilson, 7 7. 164; 
The Venus, 8 76. 253; Clark’s Exrs. v. Van Riemsdyk, 
9 #6. 153; The Commercen, Wheaton 382 ; Coolidge v. 
Payson, 2 Wheaton 66; Olivera v. Union Ins. Co., 3 76. 
185; U.S. v. Bevans, 3 74. 336; U.S. v. Palmer, 3 26. 
610; Phil. Baptist Asso. v7. Hart, 4 76. 1; Sturges v. 
Crowinshield, 4 74.122; Bank of Columbia zv. Oakley, 
4 76. 235; McCulloch v. Maryland, 4 7. 316; Dartmouth 
College 7. Woodward, 4 76. 518; Houston v. Moore, 5 70. 
1; Loughborough wv. Blake, 5 24. 317; U.S. v. Wilter- 
bridge, 5 76.76; Owings v7. Speed, 5 74. 420; Farmers 
and Mechanics Bk. v. Smith, 6 74. 131; Anderson z 
Dunn, 6 74. 204; Cohens v. Virginia, 6 7+. 264; Hunt v. 
Ronsmanier, 8 #6. 174; Gibbons 7. Ogden, 9 76. 1; 
Johnson v. McIntosh, 8 7. 543; Osborn v. Bank of U. 
S., 9 7. 738; U.S. Planters Bk. of Georgia, 9 7. 904; 
Wayman vz. Southard, 10 7+. 1; The Antelope, Io 74. 66; 
Ogden v. Saunders (diss.) 12 76. 332; Maison v. Haile, 
12 26. 370; Martin v. Mott, 12 76. 19 ; Postmaster Gener- 
al v. Early, 12 26. 136; Brown v. Maryland, 12 74. 419; 
Governor of Georgia v. Madrozo, 1 Peters 110; Ameri- 
can Ins. Co. v. Canter, 1 7. 511; Wilson v. Blackbird 
Creek Co., 2 7b. 245; Columbian Ins. Co. 7. Lawrence, 
2 16.25; Foster v. Neilson, 2 74. 253; Satterlee v Math- 
ewson, 2 7b. 380; Weston v. Charleston, 2.76. 449; 
Craig v. Missouri, 4 74, 410; Providence Bank v. Bill- 
ings, 4 76, 514; Cherokee Nation v. Georgia, 5 7/, 1; 
Worcester v. Georgia, 6 74, 515; Barron v. Baltimore, 7 
1b, 243; Byrne v. Missouri, 8 76, 40; U.S. v. Clarke, 8 
ib, 436; Scott v. Loyd, 9 74, 418; Wormley v. Wormley, 
1 Marshall 330; Hopkirk v. Page, 2 74,20; Brig Wil- 
son v. U. S. 26, 423; U.S. v. Maurice, 2 74, 96. 
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pointed in 1830, and Wayne was serving his 
Marshall’s 


first term when Marshall died. 
principal associates in length of service were, 
therefore, Washington, Johnson, Livingston, 
Todd, Story, Duvall and Thompson. 


| 
| 
| 


and throughout his long service he contrib- 
uted in no small measure to their supremacy. 
He was one of the first justices to publish re- 
ports of his decisions in his circuit, and this 
collection probably illustrates better than the 


BUSHROD WASHINGTON. 


Among the earlier associates, Washington 
(1798-1829) was easily chief. Although a 
man of active intellect, and tenacious of his 
individual opinions, he was thoroughly in ac- 
cord with the constitutional views of his chief, 


| 
| 
F ; 


Supreme Court reports the quality, variety 
and extent of his learning. 

Johnson (1804-34), on the other hand, was, 
until the accession of Baldwin, the principal 
critic of the constitutional doctrines of the 
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majority of the court. 
greatly in quality. His dissenting opinion in 
Fletcher v. Peck, 6 Cranch 87, contains the 
germ of dissatisfaction with Marshall’s view 


His opinions vary 


of the scope of the contract clause of the 
which became 
widespread. See also his dissent in ex parte 
Bollman, 4 Cranch 75,.Livington v. Moore, 
7 Peters 469; Patapsco Insurance Company 
v. Coulter, 3 1b. 213: Ogden v. Saunders, 12 
Wheaton 213; Munro v. Almeida, 10 ib. 473; 
The St. Jago de Cuba, 9 1b. 417. 

Chase (1796-1811) made no material con- 
tributions to federal jurisprudence. His pa- 
triotism was militant, but his judicial de- 
meanor was rough and overbearing. He is 
chiefly remembered as the only justice of the 
court against whom impeachment proceed- 
ings have been brought. To this extent, in- 
deed, his title to remembrance is likely to be 
secure, for the failure of the proceedings 
against him bears the same momentous sig- 
nificance with respect to the independence of 


constitution subsequently 


the judiciary that the impeachment proceed- 
ings against President Johnson bear to the 
independence of the executive. Livingston 
(1806-23) and Todd (1807-26) were modest 
specialists; the former was a lawyer of un- 
doubted learning in maritime and commer- 
cial law, while Todd’s specialty was land 
laws. 
Dryden’s Lines on Finch,— 


“Our laws that did a boundless ocean seem, 
Were coasted all and fathom’d all by him,” 


may well be applied to Joseph Story (1811- 
45). Appointed to the bench, like his English 
prototype Buller, at the remarkably early age 
of thirty-two, he devoted his great powers to 
the law during a period of thirty-four years 
with a singleness of purpose and such mar- 
vellous industry that one despairs of seeing 
his like again. The mere catalogue of his 
labors oppresses the senses. In the Supreme 
Court of the United States he was, next to 
Marshall, the most active participant in labors 





which are recorded in thirty-five volumes of 
reports. The record of his service in his cir- 
cuit fills thirteen volumes. During the same 
period he wrote thirteen treatises on large 
and widely diverse topics of the law, assisted 
in the preparation of a digest of the decisions 
of the Supreme Court, wrote a large volume 
of exhaustive legal reviews, and for the last 
sixteen years of his life acted as professor of 
law at Harvard. This immense productivity 
indicates certain necessary characteristics— 
untiring industry, regularly and systemati- 
cally applied; a memory and power of reason- 
ing developed by healthy discipline, and ready 
together remarkable 
fluency in expression. It also implies some 
limitations, which are perhaps most conspic- 
uous in his legal treatises. Story was not a 
genius—unless it be that genius which has 


apprehension, with 


been described as the capacity for taking in- 
finite pains. His work was not, like Mar- 
shall’s, the outcome of the suggestive infer- 
ences of his own mind. It was mainly the 
result of his knowledge of the thoughts of 
others, arranged, systematized, applied and 
extended. His distinguishing characteristic 
is, therefore, not strength, but learning, full- 
ness and variety. Considered from an his- 
torical point of view his legal treatises are 
very superior productions, but as practical 
text books they do not rank so high. The 
extent of the writer’s learning inevitably led 
to diffuseness and historical disquisition 
rather than terse statement of principle. And 
the speed with which these works were pre- 
pared is disclosed by their frequent lack of 
point and precision, Of all his treatises it is 
safe to predict that his Constitutional Law 
and Conflict of Laws alone will thold a per- 
manent place in judicial literature. 

His judicial services were upon a higher 
plane. His opinions, particularly in the Su- 
preme Court, are admirable specimens of 
learning, logic and perspicuous method. It 
is too much to say, as his biographer does, 
that “for clearness of texture and compact 
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logic they are equal to the best judgments 
of Marshall; for luminousness and method 
they stand beside those of Mansfield; in ele- 
gance of style they yield the palm only to the 
prize cases of Lord Stowell; but in fullness of 





be taken as a typical specimen, the fullness. of 
illustration and wealth and variety of learn- 
ing became almost oppressive. However in- 
structive as historical disquisitions, as judi- 


cial opinions they are too diffuse. His con- 





SAMUEL CHASE. 


From a painting by C. W. Peale, in Independence Hall, Philadelphia. 


illustration and wealth and variety of learn- 
ing they stand alone.” His opinion in the 
Girard will case, for instance, leaves little to 
be desired, from whatever po:nt of view it 
may be surveyed. In many of his circuit 
court cases, of which De Lovio v. Boit, may 





curring opinion in Dartmouth College v. 
Woodward affords a good opportunity to 
compare his judicial style and method with 
Marshall's. 

But if there were some among his con- 
temporaries who were not inferior to him, if 
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others were even superior in grasp of legal 
principles, in accuracy of perception, in logical 
power, and in simplicity and clearness of ex- 
pression, none equalled him in extent and 
variety of learning; and it is hardly possible 
to overestimate the historical value of his 
services to the law in general and to federal 
jurisprudence in particular. His legal treat- 
ises gathered and arranged the learning on 
important branches of the law at a time when 
legal literature was in its infancy. Wherever 
English law was administered they com- 
manded authority and respect. Lord Chief 
Justice Denman paid him the compliment of 
saying in a case in which Story’s opinion dif- 
fered from that of the Queen’s Bench that 
the former would “at least neutralize the ef- 
fect of the English decisions, and induce any 
of their courts to consider the question as an 
open one; and Lord Campbell, in the House 
of Lords, pronounced Story greater than any 
law writer of whom England could boast 
since the days of Blackstone. 

In his judicial labors he covered all the 
great branches of the law, from the technical 
and recondite learning of real property and 
special pleading to the broad and equitable 
The 


weight of his individual opinion is illustrated 


principles of chancery and admiralty. 


by the profound influence which his rather 
hasty generalization in Wood v. Dummer, 3 
Story, has exercised on corporation law. 
In the domain of admiralty law his histori- 
cal position is second only to that of Lord 
Stowell. 


of admiralty were imperfectly understood 


Before Story’s time the principles 


in this its jurisdiction was ill- 


defined, 
form. 


country ; 
and its practice literally without 
The rights 
owners, ship masters and seamen 
awaited Then, 
the non-intercourse and embargo acts and 
the 1812 of 
cases in shipping, salvage and insurance. 


relative and duties 


of ship 
exposition and adjustment. 
war of created a new class 
The law of prize, too, was almost unknown 
here before that time. To Story fell the heav- 


| 
| 
| 
| 
| 





iest share of this difficult work in conse- 
quence of the extensive commerce of his cir- 
cuit. The proximity of New England to the 
British dominions, the conquest of part of 
our territory by the enemy, and the practice 
of trading under licenses and of making col- 
lusive captures, gave rise to a multitude of 
questions, his solution of which forms a lu- 
minous commentary on the origin, history 


He 


may truly be said to have created the law of 


and application of this branch of law. 


patents. Prior to his time the courts had con- 
tributed almost nothing to this subject. But 
Jefferson’s restrictive policy had forced the 
commercial States to engage in manufactur- 
ing, thereby increasing the value of every 
improvement in the thechanical arts and lead- 
ing to increased vigilance in securing patents. 
The bulk of this work, too, came upon Story; 
more patent cases were decided in the First 


Circuit than in all the other circuits com- 
bined. 
On the supreme bench he was second 


only to the chief justice in constitutional and 
international law, delivering eleven opinions 
in the former subject and thirty-seven in the 
latter. Appointed by a Republican president 
in expectation that he would stem the rising 
tide of Federal authority, he proved to be 
Marshall’s ablest supporter and Taney’s most 
vigorous critic. He looked with apprehen- 
sion and alarm upon the constitutional ten- 
dencies of the court after Marshall’s death, 
and is said to have contemplated retirement. 
Again and again he enforced his minority 
views with references to his veneration for 
the great Chief Justice. But Story was a 
man of independent convictions, and upon 
more than one occasion successfully contro- 
verted Marshall's Reference 
has already been made to the Girard will 


conclusions. 


case; and his powerful dissenting opinion in 
the the Nereid was substantially 
accepted by the court after the Civil War. 
With all his learning and intense pre- 
occupation Story was a man of most admir- 


case of 
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able personal character. Those who differed 
from him most in matters of opinion were 
readiest in expressing their admiration for 
the gentleness, simplicity and unselfishness 


of his disposition. His fame is secure, for, as 


Webster said in his noble eulogy, he devoted 
his great powers to justice, the greatest in- 
terest of man on earth. ‘Whoever labors on 
this edifice with usefulness and distinction, 
whoever clears its foundations, strengthens 
its pillars, adorns its entablatures, or contrib- 
utes to raise its august dome still higher in 
the skies, connects himself in name and fame 
and character with that which.is and must be 
as durable as the frame of human society.” 

An attempt has been made in the following 
seiection from Justice Story’s work to give 


* Some of his best known opinions may be found in 
the Venus, 8 Cranch 253; Craig v. Leslie, 3 Wheaton 
363; Houston v. Moore, 5 74. 1; Green wv. Biddle, 8 76.1 ; 
Ogden v. Saunders, 12 76. 213; Satterlee 7 Mathewson, 2 
Peters 380; Odlin v. Insurance Company, 2 Washington 
312; Ross v. The Active, 76, 222; United States v. Jones, 
3 #6. 209; Harrison v7. Rowan, 3 76. 580; Golden 7, Prince, 
3 7b. 314; Zane v. The President, 4 74. 453: Corfield vz. 
Coryell, 4 76. 380; General Bright’s Case, Federal Cases. 
No. 14589; Crawford v. The Wm. Penn, Peters’ Circuit 
Court Reports 106, and The Seneca, 3 Wallace, Junior, 


in the United States Supreme Court: Vidal 7. Ger- 
ard’s Executors, 2 Howard 127; Martin v7. Hunter’s Les- 
see, 1 Wheaton 304; Swift v. Tyson, 16 Peters 1; The 
Nereide, 9 Cranch 388; The Santissima Trinidad, 7 
Wheaton 283; The Marianna Flora, 11 Wheaton 1; 
Dartmouth College 7. Woodward, 4 7. 518; Charles Riv- 
er Bridge v. Warren Bridge, 11 Peters 420; Prigg v. Penn- 
sylvania, 16 76. 539; Bank of United States v. Dandridge, 
12 Wheaton 64; Briscoe v. Bank of Kentucky, 11 Peters 
257; Mayor of New York vz. Miln, 11 76. 102; Groves v. 
Slaughter, 15 Peters 449; The License Cases, 5 Howard 
504; The Passenger Cases, 7 76. 283; United States v. 
Smith, 5 Wheaton 153: Conard v. Atlantic Insurance Co., 
1 Peters 386; Inglis v. Trustees, Sailors’ Snug Harbor, 3 
#6. 99; Green v. Litler, 8 Cranch 229; United States 7. 
The Amistad, 15 Peters 518; Carrington v. Merchants 
Insurance Co., 8 Peters 495; Waters v. Merchants In- 
surance Co., 11 76. 213; McLanahan v. Universal Insur- 
ance Co.,1 Peters 170: Van Ness v. Packard, 2 7. 137: 
Bradlie 7. Maryland Insurance Co., 12 76. 378: The Vir- 
gin, 8 #6. 538; Columbian Insurance Co. v. Ashby, 13 7. 
331; Martin 7. Mott, 12 Wheaton 19; United States 7. 
Coombs, 12 Peters 72; Green v. Biddle, 8 Wheaton 
1; Houston v. Moore, 5 76. 1; Bank of United States vz. 
Bank of Georgia, 10 74. 333; Parsons wv. Bedford, 3 
Peters 433. 

In the United States Circuit Court: Maritime law: 
De Lovio v. Boit, 2 Gallison 470; Le Jeune Eugenie, 
2 Mason 409; The Julia, 1 Gallison 594; The 
Schooner Rapid, 7+. 295; The Brig Joseph, 74. 545; 
The Ship Ann Green, 76. 274; The Marianna Flora, 3 
Mason 116; The Schooner Tilton, 5 24. 465; Harden v. 
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in the note below some idea of his vast con- 
tributions to the law.? 
Of Marshall’s 
Thompson (1823-44) was most efficient. His 
work may be studied in Wheaton v. Peters, 8 
Peters 591; Kendall v. United States, 12: 1b. 
524; Groves v. Slaughter, 15 ib. 449; Ogden 
v. Saunders, 12 Wheaton 213; Gen. Interest 
Insurance Co. v. Ruggles, ib. 408; Clayton v. 
Stone, 2 Paine 392. Duvall (1811-36) came 
to the bench at an advanced age, and his 
work was merely respectable. | Trimble’s 
short service (1826-28) offered little oppor- 
tunity for distinction. McLean, Baldwin and 
Wayne will be considered in connection witia 
Chief Justice Taney. 


remaining associates, 


Gordon, 2 76. 541; Chamberlain 7. Chandler, 3 76. 242; 
United States v. Grush, 5 76. 290; The Schooner Vol- 
unteer, 1 Sumner 551; The Ship Henry Ewbank, 2d. 
400; The Ship Nathaniel Hooker, 3 7. 542; The Jeru- 
salem, 2 Gallison 190; The Chusan, 2 Story 455; 
The Tilton, 5 Mason 465. 

Patent and Copyright law: Wyeth z. Stone, 1 Story 
273; Brooks v. Bryan, 2 74. 525; Washburn 7. Gould, 3 
76. 122; Folsom v. Marsh, 2 7. 100; Emerson v. Davies, 
3 #6. 768; Gray v. Russell, 1 76.11; Barrett 7. Hall, 1 
Mason 447; Stearns v. Barrett, 76. 153; Earl 7. Sawyer, 
4 76. 1; Ames v. Howard, 1 Sumner 482. 

Equity: Harvey v. Richards, 1 Mason 381; Hough 
v. Richardson, 3 Story 660; Flagg 7. Mann, 2 Sum- 
ner 487; Doggett v. Emerson, 3 Story 700; Jenkins v. 
Eldredge, 76. 183; Weagie v. Williams, 74. 612; Wood v. 
Dummer, 3 Mason 308; Dexter 7. Arnold, 5 Mason 
303; 3 Sumner 152; Tobey v. County of Bristol, 3 
Story 800; Bright v. Boyd, 1 7d. 478. 

Commercial and Mercantile law: Peele 7. Merchants 
Insurance Co., 3 Mason 27; Pape wv. Nickerson, 3 Story 
465; Peters v. Warren Insurance Co., 3 Sumner 389; 
Bullard v. Bell, 1 Mason 143, Cremer v7. Higginson, 26. 
323; The Ship Fortitude, 3 Sumner 228; Andrews v. 
Essex Insurance Co., 3 Mason 6; Clark 7. Protection 
Insurance Co.,1 Story 109; Jordan v. Warren Insur- 
ance Co., 76. 342; Potter 7. Ocean Insurance Co., 3 Sum- 
ner 27; Humphreys v7. Union Insurance Co., 3 Mason 
429; King v. Shepherd, 3 Story 349. 

Real Property : Gardner v. Gardner, 3 Mason 178; 
Parkman v. Bowdoin, 1 Sumner 359; Sisson v. Sea- 
bury, 76. 235; Durant v. Ritchie, 4 Mason 45; Lippett v. 
Hopkins, 1 Gallison 454; Arnold 7. Buffum, 2 Mason 
208. 

Criminal and Miscellaneous: United States v. Moul- 
ton, 5 Mason 537; United States v. Grush, 76. 290; 
United States v. Battiste, 2 Sumner 240; United States 
v. Bainbridge, 1 Mason 71; United States 7. Wilder, 3 
Sumner 308; United States 7. Bevans, Fed. Cas., No. 
14589; United States v. Travers, 7. No. 16537; Webb 
v. Portland Manufacturing Co., 3 Sumner, 189; Gilbert 
v. United States, 2 76. 19; Tyler v. Wilkinson, 4 Mason 
397; /n re Richardson, 2 Story, 571; Folsom v. Marsh, 
76, 100; Reed wv. Canfield, t Summer 195; Picquet v. 
Swan, 5 Mason 35. 
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THE LAWYER’S PATRON SAINT. 
ANOTHER VERSION. 


By A. V. D. 


AWYERS really have a patron saint even 
if few of them are aware of the fact; 
but that is not strange, for some lawyers are 
not expected to know everything, even if 
others actually do. It is doubtful whether 
they all care whether they have a patron saint 
or not; but, from some of the expressions I 
have heard, and from stories told, I am led 
to believe that the former clients of some of 
them have felt quite differently about this lit- 
tle matter, and have actually greatly regretted 
that lawyers have not several patron saints, 
and that their lawyers.in particular had not 
invoked the benign aid of these good men on 
several occasions of grave importance to the 
aforesaid clients. However, I am satisfied 
that these lawyers, like the relatives of the 
bore mentioned by our old classic friend, 
Horace, in his celebrated Ninth Satire, are 
“all buried”; but if any one of my readers 
may prefer to doubt this statement, he may, 
if he wishes, say on his own account what 
Horace adds, “nunc ego resto.” 

It is evident that lawyers were once very 
good, pious individuals, for it is related that 
in the grand old ages of faith they were ex- 
tremely anxious for a patron saint, feeling 
very keenly the apparent imputation implied 
in the failure to have one ascribed to them, 
while all other professions and crafts were 
worthily represented in the Heavenly Courts. 
Hence they made many efforts to procure 
the object of their desire; but each time they 
were informed that they must have patience 
and await the appearance of some suitable, 
estimable gentleman, who could be duly 
canonized, as there were then no saints on 
the calendar who were not already over- 
worked. Besides, it was contended that in- 
vestigation had demonstrated that it would 





WATTERSON. 


never do to give any one charge of the law- 
yers who had anything else to do, not, of 
course, because of any radical defect in the 
morality of the profession, but simply be- 
cause lawyers are such active and inventive 
individuals that they necessarily require 
great care and attention, and sometimes, 
mean people say, just a little watching. In 
fact, it was even suggested by the Sacred 
Congregation, to whom the matter had been 
referred, that they felt that they ought to wait 
until a Jawyer could be found who could be 
sufficiently amiable and virtuous to stand the 
saintly test. Such a suggestion, however, 
seemed to savor so much of “funny busi- 
ness,” and appeared to be so unlikely, and, 
even if possible, so remote, that the lawyers 
sent a deputation to Rome to petition the 
Pope in person to do the best he could for 
them out of the material on hand. The Pope, 
as was highly proper in dealing with the rep- 
resentatives of a profession so illustrious, 
received them in state and listened very pa- 
tiently and attentively to their petition. 

It is many years since the renowned Pon- 
tiff, Gregory the Great, after mature consid- 
eration, issued his famous decree in this well- 
known case, which bore the caption, “Jn re 
petition of the legal fraternity of the world 
for the appointment of a patron saint,” but it 
is still remembered with keen appreciation 
by legal readers of trusty history. 

This decree, which I have translated from 
the original in the Vatican Archives, is as 
follows: 

“And now, to wit, May 27, 1080, this mat- 
ter came on to be heard, and after hearing 
the statements and arguments of counsel, 
thereupon, upon due consideration thereof, 
it is ordered, adjudged and decreed as fol- 
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lows, viz.: that the lawyers here present shall 
blindfold one of their number, and that the 
one so blindfolded shall be turned loose in 
Saint Peter’s” (the old Basilica) “among the 
statues of Saints and others, and that the 
individual whose statue said lawyer shall 
grasp and clasp in his embrace shall thence- 
forth until further order be the patron saint 
of the legal profession. 

“Given at Rome the day and year above 
written, being the seventh year of our 
pontificate. 

Hildebrand, Pontifex Maximus.” 

This decree being considered by the 
learned gentlemen assembled, the perfection 
of pontifical solicitude and judicial sagacity, 
not only was no appeal taken, or even 
thought of, but on the contrary all were 
eager for its immediate fulfillment. Accord- 
ingly a batch of lawyers, who considered 
themselves easily the leaders of the profes- 
sion, selected a fresh and fearless young 
judge, whom they estimated to be well quali- 
fied for this class of work, and after securely 
blindfolding him they started him out to per- 
form this most delicate mission. 

Like most of his kind he did not cut a very 
wide swath, but with marked intrepidity and 
celerity he clasped a figure and cried out, 
“This shall be our patron saint!” 

Imagine the disgust of his legal brethren, 
when, as they crowded around to learn the 
coveted patron’s name, they discovered this 
poor, deluded judge clasping in tight em- 
brace—the Devil. It was Lucifer in the 
group of the Archangel Michael in the act of 
driving the rebel angels out of heaven. It 
is recorded that by reason of this unfortunate 
mishap many swear words of prodigious pro- 
portions and ominous portent were indulged 
in by certain legal lights, and that the pro- 
fession was totally dissatisfied with the re- 
flection cast upon it by the aforesaid Luci- 
fer. Nevertheless, the Devil remained our 
patron saint for more than 300 years, when, 
after repeated efforts, Saint Ives, a law- 











yer himself, was solemnly canonized and 
made our steady, regular patron saint, which 
high office he fills with great dignity to 
this day. 

While I am fully aware that a superb stock 
of acerbity and crankiness may be developed 
before a lawyer reaches the age of fifty, yet 
I am of the belief that these exotics grow 
more luxuriantly during the twenty years 
following fifty, and the fact that Ives died at 
fifty in my opinion accounts for the aforesaid 
Ives being a saint. However, I will not 
press this point; I merely offer it as a sug- 
gestion. 

Speaking of saints reminds me that very 
few people know that America is a saint’s 
name. Saint Emeric was the son of Saint 
Stephen, King of Hungary, and, when nam- 
ing the baby, Italians changed the name 
from Emeric into Amerigo. Every one 
knows the rest. 

Saint Ives’ feast day is celebrated on May 
twenty-second of each year. I cannot add 
with any degree of, exactitude the number 
of lawyers who celebrate, but it is reported 
that the number is about one in every three 
hundred of the papulation. 

Saint Ives was born near Treguier in Brit- 
tany, France, in 1253, and, after a studious 
and eventful career, was appointed ecclesias- 
tical judge of Rennes. In this capacity he 
protected the orphans and widows, defended 
the poor and oppressed, and administered 
justice to all with a promptitude and tender- 
ness which gained him the good will of even 
those who lost their causes. Wouldn’t it be 
lovely if we had some of that brand of judges 


| in our day and generation? 


It is said that “he never pronounced sen- 
tence without shedding many tears, always 
having before his eyes the tribunal of the 
Sovereign Judge, where he himself was one 
day to appear and to stand silent at the bar.” 

But in my judgment Ives’ long suit was 
developed before he went on the bench. He 
was surnamed the advocate and lawyer of 
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the poor, and it is related that “he never took 
a fee, but pleaded all causes without any 
gratuity.” ; 

Like the good King Pepin of France, he 
always wore a hair shirt next his person to 
prevent himself from feeling too comfortable. 
I once heard it said that a saint is a man who 
has performed the ordinary things of life in 
an extraordinarily good manner. Ives, ac- 
cording to his chronicler, certainly attained 
at least this standard, but for much more 
weighty reasons he was canonized by Pope 
Clement VI. in 1347. His admission to the 
bar of “the land which is fairer than day” 
might be considered by some at this period a 
piece of sharp practice. Some of our enemies 
tell this story about the event: 

Like most of those who have gone to 
glory, Saint Ives died, the date of his death 
being May nineteenth, 1303, just as he had 
rounded out the half century. With a degree 
of promptitude, said to be foreign to the pro- 
fession, he immediately presented himself at 
the golden gates. Finding the portals de- 
serted, he hammered on the gates and de- 
manded admission. Saint Peter, hearing the 
noise, and fearing that it might be some 
great personage who would consider him 
remiss in his attention to his duty, hurried 
to his post, looked at the visitor, and asked 
him the customary questions covering his 
name, age, residence and former occupation. 

“T am Ives,” he replied, from _ Bret- 
agne, and I am a lawver; let me in.” 

Saint Peter hesitated, and then ejaculated: 








“A lawyer, you say.” “Yes,” he replied, 
“open the gates.” Saint Peter, still more 
agitated by this strange reply and authorita- 
tive demand, completely lost his nerve and 
without further ado admitted the strange ap- 
plicant. 

When inside, Saint Ives, turning to Saint 
Peter, said: “What is your name? What 
business were you formerly engaged in? 
What is your present occupation?” 

Saint Peter, still more flustered by this 
unexpected examination, answered: “I am 
Peter, and I used to be in the ship business. 
I am now porter of heaven, carry the keys, 
and hold my appointment from the Lord 
Himself.” “Humph!” said Ives, “I wonder 
1f you are. I have my doubts about it. Let 
me look at your commission.” 

Saint Peter, completely dumbfounded by 
having his authority questioned, left ab- 
ruptly, and hastening to his Master, said: “I 
have just admitted within the gates a per- 
sonage named Ives, who says he is a lawyer, 
and who, as soon as he gained entrance with- 
in the Court, questioned my authority as por- 
ter of heaven, and asked to see my commis- 
sion. What shall I do?” 

He was answered thus: “Now! Peter! 
That is the first lawyer who has ever been 
admitted into heaven, and let him be the last; 
for if these fellows get in here, their argu- 
ments and disputations will soon create such 
dissension and turmoil in the Celestial Court, 
as will completely destroy the peace which 
surpasseth all their understanding.” 





THE ONLY TWENTY DOLLAR FELONY BOND.:- 
By J. C. TERRELL. 


O one served the people of Texas with 
greater honor to the State and himself, 

as Supreme Judge and Governor, than did 
the old Alcalde, O. M. Roberts. To some 
extent he possessed the genius of the great 


Napoleon in selecting his lieutenants. 
Among them was John D. Templeton, his 
Attorney-General, a young man of unusual 
dignity, with a fine legal mind. 

It was my good fortune, in 1869, to meet 
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young Templeton in his first case. It was 
in an examining court in Tarrant County, 
Texas; James Grimley, justice. The old 
practice of “taking” cattle was fast playing 
out. Defendant owned no cattle but had 
collected and sold several small herds; was 
arrested in possession of some forty head, 
to which he could show no bill of sale. It 
was a hot spring day. The examination 
was held in a grove, was largely attended, 
and nearly every man had his shotgun. It 
looked squally for the defendant, who paid 
me all his money, except a twenty dollar 
gold piece, and gave me a written promise 
for a set of house logs. 

The State proved adverse ownership as 
to only one animal, a crumpled horn work 
steer, worth ten dollars, and the defendant 
was held to answer for the theft of that ani- 
mal,—a felony charge. The question was 


| 





as to the amount of bail. I contended with 
simulated gravity that the court should. fix 
the bond at double the amount of the value 
of that steer; read from the Federal and 
State Constitutions as to “excessive bail,” 
and from the Statute laws on amounts of 
bonds in attachment and_ sequestration 
cases—double the value in litigation. Un- 
cle Jimmy declared that he once had an 
attachment case before him and that he 
would hear evidence as to the value of the 
steer. All hands adjourned to the yard, 
where “Aunt Jane” had prepared a good 
dinner of jerked beef, bread and buttermilk. 
Court resumed business and fixed the 
amount of the bond at twenty dollars. The 
house logs were delivered, and made me a 
smoke house. The defendant was finally ac- 
quitted. 





FOOT NOTES ON AMERICAN CITIZENSHIP. 


By WituiaM L. Scruccs. 


I. 

W HEN and under what circumstances 

may a citizen of the United States be 
deemed to have expatriated himself? When 
and under what circumstances may a natur- 
alized citizen of the United States be deemed 
to have absolved himself from all obligations 
or penalties incurred under a former alle- 
giance? 

These questions are constantly coming up 
for discussion, but with the exception of a 
few special Treaties, and one or two general 
principles bearing upon the subject, we have 
nothing to guide us toa satisfactory solution 
of them. Curiously enough, we have no law 
providing for the expatriation of Americ7n 
citizens. Our so-called “Expatriation Act” 
of July 27, 1868, merely affirms the abstract 





’ 


“right of expatriation.”’ It does not go be- 
yond this and say what acts or formalities 
are necessary to a conversion of this “right” 
into a fact. It does not say how expatria- 
tion may be effected, or what shall be the 
evidence of its accomplishment. And al- 
though the old feudal doctrine of indelible 
allegiance has been generally abandoned, 
there still remain many diverse theories of ex- 
patriation, some of which are conflicting. 
There are also as many as four general sys- 
tems of naturalization, besides various excep- 
tional methods in different countries, some of 
which are likewise conflicting. 

But our so-called “Expattiation Act” is 
something more than a superfluous declara- 
tion of an abstract “right”—a right inherent 
in every free American citizen. It goes be- 
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yond this and declares it to be the inherent 
right of ‘all peoples’’—of the human race at 
large. It declares, moreover, that naturalized 
citizens of the United States, “while in foreign 
countries” are entitled to and shall receive 
from this Government the same measure of 
protection that is accorded by it to native- 
born citizens under like conditions! 

In the first place, it is needless to point out 
that Congress has no authority to speak for 
“all peoples”; its authority is limited to the 
people of the United States. It is equally 
superfluous to point out that Congress can- 
not alter or abrogate the law of nations; and 
that foreign governments are not bound by 
any declaration it may make further than they 
may agree thereto by treaty, or further than 
the declaration itself may be, in reality, in 
accordance with the law of nations. 

In the next place, whilst a naturalized citi- 
zen, so long as he remains im the United 
States, is entitled to and should receive the 
same measure of protection that is accorded 
to native-born citizens, it is manifest that the 


rule cannot be extended to him in for- 
cign countries, and more particularly in 
the country of his former allegiance. If 


he visits that country, the protection to 


be accorded him therein becomes com- 
plicated with certain questions of natural 
rights which no civilized government can af- 
ford to disregard. His change of allegiance 
is not retroactive. It does not exempt him 
from obligations or penalties incurred before 
emigration. These remain. Nor is it in the 
power of our Government to absolve him 
from them. So long as he remains within 
our domain and jurisdiction, we may refuse 
to give him up or not at discretion. But the 
moment he voluntarily passes beyond our 
borders and enters the country of his former 
allegiance, that discretion ends. He must 
then take the consequences of his own act. 
This is a principle too fundamental, too well 
established by international usage, and too 


specifically recognized in all our modern 
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Treaties on the subject, to be a matter of 
dispute. 
IT. 

The nationality of married women has 
been, and is still, another source of inter- 
national controversy. 
cept where the old English common law pre- 
vails, the nationality of the wife merges into 
that of her husband. She loses her own na- 
tionality and gains his. Even in England 
this is now the law, the old common law rule 
having been superseded by provisions in the 
naturalization act-of 1870. But in the United 
States, where there is no statute defining the 
status of American women married to aliens, 
An 
alien woman married to an American citizen 


In every country ex- 


the old common law rule still prevails. 


acquires her husband’s nationality and loses 
her own; whereas, an American woman mar- 
ried to an alien, acquires her husband’s na- 
tionality and retains her own. She thus con- 
tracts a double allegiance—an obligation ab- 
horrent to reason and anomalous in modern 
international law. Yet our law is powerless 
to relieve her of possible embarrassment in 
consequence of it. 

lf, therefore, it be desirable to appear con- 
sistent before the eyes of the world, and to 
place ourselves in harmony with modern 
international usage with respect to this im- 
portant matter, some legislation is necessary. 
And the shortest and simplest, though per- 
haps not in all cases the most equitable, 
method of accomplishing that end would be 
by a statute making the nationality of the wife 
to follow that of her husband, and to change 
as he changes his. Of course, such a law 
would not be without objections; it would 
doubtless 
cases, as do most general laws. 


exceptional 
But if it 
would cause American heiresses to be a little 


work hardships in 


more cautious about entering into matrimo- 
nial relations with foreign adventurers and 
titled paupers and profligates, that would, in 
itself, overbalance objections, and be a very 


strong argument in its favor. 
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THE TRIAL OF GILLES GARNIER. 


By JoserpH M. SULLIVAN. 


LOSELY allied to the charge of witch- 
craft was that of lycanthropy, a preju- 
dice derived from Pythagorean sorcery. 
Lycanthropy was the supposed act of turn- 
ing one’s self or another person into a wolf. 
Defined by medical men, it was a species of 
erratic melancholy, in which the person 
afflicted imagines himself a wolf, and imi- 
tates the actions of that animal. The follow- 
ing case will illustrate the nature of this 
stupendous transformation. Cases of this 
sort were common in southern France, a dis- 
trict where wolves abound. And the learned 
men of that day reasoned that if the devil 
could enter into swine, he could as easily 
enter into wolves. 

The case of Gilles Garnier furnishes an 
example of pure ignorance, superstition, and 
cruelty unparalleled in the history of juris- 
prudence. Garnier was sentenced to death 
upon his own confession, wrung from him 
while he was suffering from the tortures of 
the rack. The sentence of the court con- 
demning him to be burned alive at the stake, 
and his ashes to be scattered to the winds, 
was carried out to the very letter. 

The detailed facts of the prosecution are 
as follows: At Dole, in 1573, a loup-garou, 
or wehr-wolf (man-wolf), was accused of 
devastating the country and devouring little 
children. The indictment was read by Henry 
Camus, doctor of laws and counsellor to the 
king, to the effect that the accused, Gilles 


Garnier, had killed a girl twelve years of age, 
having torn her to pieces, partly with his 
teeth, and partly with his wolf’s paws; that 
having dragged the body into the forest, he 
then devoured the larger portion, reserving 
the remainder for his wife; also that by rea- 
son of injuries inflicted in a similar way upon 
another young girl, the /oup-garou had occa- 
sioned her death; also that he had devoured 
a boy of thirteen, tearing him limb by limb; 
that he displayed the same unnatural propen- 
sities even in his own proper shape. 

Fifty persons were found to bear witness; 
and he was put to the rack, which elicited 
an unreserved confession. He was then 
brought back into court, when Dr. Camus, 
in the name of the Parliament of Ddle, pro- 
nounced the following sentence: “Seeing 
that Gilles Garnier has, by the testimony of 
credible witnesses and by his own spontane- 
ous confession, been proved guilty of the 
abominable crimes of lycanthropy and witch- 
craft, this said 
Gilles, to be this day taken in a cart from 
this spot to the place of execution, accom- 
panied by the executioner, where he, by the 


court condemns him, the 


said executioner, shall be tied to a stake and 
burned alive, and that his ashes be scattered 
to the winds. The court further condemns 
him, the said Gilles, to the costs of the prose- 
Dole, this 18th day of 


cution. Given at 


” 


January, 1573. 
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INTERNATIONAL ARBITRATION. 


N a paper read recently before the Scots 
Law Society, at Edinburgh, and printed 
in the current number of The Juridicial Re- 
ziew, Sir Robert T. Reid discusses the ques- 
tion how far legal methods can be extended 
for the adjudication of controversies between 
nations. ‘Unqualified submission by antece- 
dent treaty of all disputes that may arise,” 
he says, “is practically unknown among na- 
tions. . . . So to engage States by previous 
treaties that their disputes shall fall automa- 
tically under a ready-made jurisdiction 
is for the present a chimerical hope.” For 
this he gives the following reasons: 
International law, by which such disputes 
must be determined, is a very incomplete 
code, and also a very uncertain code. In 
some points it is clear enough, and univer- 
sally accepted; but there is a vast field in 
which nations are not agreed upon principles, 
and even less agreed upon the application of 
them. For example, what is contraband of 
war? Hall says, “The policy of nations 
has been governed by no principle. The wish 
to keep open their own or a foreign market 
has usually been a motive quite as powerful 
as the hope of embarassing an enemy, and 
it has led to a thoroughly confused practice. 
Usage does not conform to principle, and at 
the same time no sufficient rule can be ex- 
tracted from it” (International Law, 3rd Ed. 
p. 660). Or again, what are the duties of 
neutrals in case of war? In the Treaty of 
Washington certain rules touching part of 
the duties of neutrals were laid down, and 
the two contracting States, Great Britain 
and the United States of America, agreed to 
do their utmost to:secure the general accept- 
ance of these rules. They have proved, how- 
ever, under criticism to be defective, and are 
cartainly not likely to be universally ac- 
cepted. Indeed, they are acknowledged to 
be most imperfect. They require a neutral 








power to use due diligence to prevent the 
fitting out, arming, or equipping within its 
jurisdiction of any vessel which it has reason- 
able ground to believe is intended to cruise 
or carry On war against a belligerent. Now 
obviously no neutral can lawfully allow its 
territory to be made the basis of a warlike 
expedition, but the language of the Rule, if 
strictly construed, might forbid the sale of 
ships, even though not armed. They also 
require that no neutral port shall be used 
for the purpose of the renewal or augmenta- 
tion of military supplies or arms. If that is 
to be taken literally, British traders would 
not be allowed to send from this country in 
time of war, to either belligerent, rifles or 
ammunition, or food supplies, or clothing in- 
tended for an army in the field. In other 
words, the national trade of this country 
would be crippled. Commentators on the 
Geneva Tribunal, which adjudicated on this 
question, have endeavored to lay down cer- 
tain broad principles. That effort has failed 
still more signally. Few authorities on Inter- 
national Law would be prepared to accept 
the Geneva doctrines. Even more perplex- 
ing are maxims enunciated by writers or 
adopted by statesmen in official despatches 
upon the vexed subject of boundaries, as to 
how they are to be ascertained, and what 
should be the character and period of occu- 
pation, from which sovereignty in this or 
that territory may be inferred. In short, if 
nations are unwilling to bind themselves 
beforehand that they will arbitrate upon {u- 
ture differences, they are equally unwilling 
to accept beforehand a fixed rule of Inter- 
national Law. Your difficulty is not merely 
to establish your Court by consent. It is far 
from easy to establish the principles by which 
that Court shall be guided, and the explana- 
tion is not hard to seek. Rules of Interna- 
tional Law which suit one class of State, for 
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example, a Maritime State, will not be 
equally convenient, perhaps will be injurious, 
to the interests of another State. 
Unfortunately, that is not all. There exists 
an uneasy suspicion that International Tribu- 
nals do not approach the questions before 
them with the same complete impartiality 
that obtains in our own Courts of Justice. 
This feeling is partly due to the fact that the 
universal confidence in the administration of 
justice at home which we feel here does not 
obtain in all foreign countries. I recollect 
once discussing this subject with one of the 
greatest judges outside the British domin- 
ions. He told me that if a quarrel arose be- 
tween his country and mine, so persuaded 
was he of the purity of British justice, that 
he would be prepared to submit that differ- 
ence to three British judges. But it is not so 
And inasmuch as the final de- 
Tribunal rests 


everywhere. 

cision in any International 
with a foreigner, the bias of patriotism, the 
prepossession in favor of the interests of his 
own country may, even unconsciously, sway 
Governments are very sensitive 
Every 


his mind. 
upon such points, and naturally so. 
arbitration is watched most closely, and the 
cause of peace is immensely injured by any 
miscarriage or supposed miscarriage of jus- 
tice. It cannot be said that the Alabama 
Award, for example, was an encouraging 
The damages awarded against 
excessive that the 
were unable to 
Nothing 
can be more ruinous to the prospect of Inter- 
tional Arbitration than the slightest suspicion 
of prejudice among the arbitrators; and un- 


precedent. 
Great Britain 
United States Government 
find claimants for the whole sum. 


were so 


yappily there has been a great deal of such 
suspicion. 

These then are the difficulties which we 
shall do well to recognize. We have to deal 
with voluntary litigants, with uncertain rules 
to guide us, in an atmosphere charged with 
suspicion and with national pride. 

Beyond all this there is a great limitation 
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to be borne in mind, a limitation so great 
that it leads fainter spirits almost to despair. 
There are many subjects of quarrel, and those 
the most explosive, which, from the nature 
of them, we cannot hope at present to see 
composed by arbitration. They arise not 
from differences on law or on fact, but from 
conflicts of national policy. Let me use a 
few illustrations drawn from foreign coun- 
tries or from history so far ancient that it 
provokes no controversy today. I strictly 
avoid any illustration that may cause con 
troversy. In the Crimean War, the origin 
of dispute nominally concerned the Holy 
Places in Palestine. Really the question 
which resulted in war was the old antag 
onism between the interests of Russia and 
the interests of Turkey. The nominal ques- 
tion might well have been settled by arbitra- 
tion had there been good-will and a desire for 
settlement. The real question was beyond 
any such solution. 

Or take the American Civil War. There 
was the long and bitter dispute about slavery, 
which became associated with a conflict be 
tween State authority and Federal authority. 
In the end it came to the point whether the 
United States was to be one power in future 
or not. Perhaps the slavery question might 
have been determined peacefully on the foot 
ing of purchase. It is difficult to suppose 
that the Constitutional question could have 
been settled by any peaceiul adjudication. 
War 


Hohenzotlern 


Again, the Franco-German arose 
from the 


Prince to advancement in a foreign country, 


pretensions of a 


but in the background there was a sense of 
rivalry between France and Germany, and 
an irritation on both sides rooted in old his- 
tory and unappeased by the lapse of many 
In 1886 fears were entertained lest 
The danger 


years. 
that war might be renewed. 
arose partly, at least, from a belief in Ger- 
many that France was arming for revenge. 
Happily, war was averted; but not by arbi- 


tration. All efforts of that kind would have 
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been unavailing. In all these cases Interna- 
tional Tribunals can offer no help, as the 
world is now; even mediation is difficult. 
Our aspirations, therefore, must be confined 
to a restricted class of disputes. 

What then is the area of this restricted 
field? This much The 
Hague Conference. You cannot attain an 
You cannot draw the 


was discussed at 
exhaustive analysis. 
line with any precision, or classify disputes 
so as to distinguish between those in which 
arbitration is unattainable and those where 
you may expect it to be accepted. It de- 
pends in every case upon many considera- 
tions, including the relative power of nations, 
the temper of the moment, and the extent of 
the interests involved. One proviso, how- 
ever, we may take with us; where vital inter- 
est or national honor is concerned the hope 

That limitation is 
In short, instead of 


of arbitration is slender. 
of course itself vague. 
trving to define, it is better to illustrate; be- 
ginning with the least important subjects 
upon which nations are apt to differ. 

Arbitration is generally attainable when 
disputes arise concerning private property, or 
arrangements to which many nations are par- 
ties that deal with mere matters of business. 
Literary and artistic copyright; patents or 
trade marks; postal, telegraphic, railway, or 
steamship conventions, are instances of 
this kind, 

The same may be said of what concerns 
the navigation of great rivers or inter-oceanic 
canals, though it is conceivable that such 
questions may prove in the future, as they 
have proved in the past, vital to the interests 
of one particular nation. 

Another sphere ought certainly to fall 
within the area of arbitration; that of private 
International law. ‘The conflict which arises 
by reason of the diversity of the laws in one 
country from the laws of another country has 
been the subject of learned volumes. More- 
over, it often happens that the Courts of two 
nations exercise a jurisdiction over the same 
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individuals in respect of the same dispute. 
Under the same law, for example, I recall a 
case in which a Spanish Court decided upon 
the question as to which was to blame for a 
collision on the high seas, a British ship or a 
Spanish ship. The which went 
against the British ship, was undoubtedly 
very difficult to justify, and the English 
Courts did not take the same view. Very 
followed to the ag- 
The same kind of 


decision, 


serious consequences 
grieved British subject. 
mischief arises where a marriage is held valid 
in one country and invalid in another. 

Now, I fully admit that it would be impos- 
sible to apply arbitration in all cases of differ- 
ence relating to private international law. It 
is practicable where the Courts of different 
nations purport to apply similar laws, such 
as those relating to bills of exchange, or the 
carrying out of contracts, or navigation at 
sea, in which the law of all States is substan- 
tially the same. There it would be easy to 
arrange that where the Courts of various 
countries differ the ultimate decision should 
rest with an International Tribunal, but it is 
another matter when the several Courts have 
not been applying the same rule. 

All this, however, does not carry us very 
far on the road to arbitration, as an alterna- 
tive to war. These are small matters in which 
national interests are not involved. 

Let me come to more important cases, 
where damages are claimed against a State 
itself for illicit acts, or for negligence in ob- 
serving international duties. Many such are 
constantly arising, and many have already 
been arbitrated. They may be,and often are, 
trivial cases. For example, not long ago an 
Australian ship on the point of starting upon 
a whaling expedition was seized upon in ade- 
quate grounds by the Government of a 
Dutch colony. Arbitration was demanded, 
and the Dutch Government agreed to it. An 
award of damages was made, and duly satis- 
fied. Or again, under the Behring Sea Con- 
vention, claims arise from time to time when 
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United States ships or Canadian ships are 
seized by British or American cruisers. In- 
stances of the same sort will occur to every- 
one, such as violation of neutrality in time of 
war; unlawful arrest; injury to residents in a 
foreign country; refusal to give succor in 
port to vessels putting in under quarantine; 
infringement rights. Though 
many of these cases are unimportant, some 
are important in the highest degree, such as 
the case of the Alabama; such also as the dis- 
pute between Great Britain and France, re- 
lating to what is called the French Shore in 
The latter is a very old dis 


of fishery 


Newfoundland. 
pute, resting upon ancient treaties, and in 
part upon modern usage. It has caused fric- 
tion between France and this country quite 
disproportionate to the value of any French 
interests at stake, and it is a very serious em- 
barrassment for the Colony of Newfound- 
land, yet there is nothing in this question 
which might not be, with perfect propriety, 
referred to International arbitration. I hope 
this method of solution may yet be applicd, 
and I do not believe our Government has 
ever been indisposed to take that step. In all 
disputes of this character I am very sanguine 
that will be 
adopted. 

I come now to the interpretation of treat- 
ies. Much friction and not a few wars might 
have been averted if States had been content 
to submit to arbitration differences arising as 
to the meaning of treaties they had them- 
Strange as it may seem, the 


the principle of arbitration 


selves made. 
wise men who compile these great interna- 
tional instruments have often been afflicted 
by the same incapacity to express themselves 
clearly on paper, that, when displayed by 
humbler persons, has occasioned so much 
litigation in our own law Courts. Indeed, it 
is worse; for often statesmen of all nationali- 
ties find it convenient to use ambiguous lIan- 
guage in order to mask a difficzhy which 
they are not able or willing to compose. 
Spain used regularly to practise this artifice. 


| 
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Students of history will remember her in- 
genuity in this evil practice. It is noteworthy 
that at The Hague Conference the class of 
subject upon which the delegates most hope- 
fully recommended arbitration was precisely 
It will 
be a substantial advance if that recommenda- 


this of the interpretation of treaties. 


tion is acted upon. 

Let me now refer to the last class of dis- 
putes that have been dealt with between na- 
tions by arbitral methods. Nothing in past 
time has been more fruitful of war than dis- 
putes as to territorial dominion. There is 
nothing upon which a nation is more stiff 
and exacting than the extent of its sovereign 
rights. Ifin this, the most delicate, the most 
difficult of all points, nations are willing to 
accept of a judicial solution, we may cherish 
the highest hopes. Now, happily there have 
been several cases in which this solution has 
been accepted by great States, and I am glad 
to think that our own country has given the 
Britain arbitrated 
Great 


finest examples. Great 
with Portugal in regard to Delagoa. 
Britain also arbitrated with Venezuela in re- 
gard to the true frontier of British Guiana. 
These two cases represent the high-water 
International arbitration. The 
great importance. It 
of much value to this 


mark of 
Delagoa case was of 
related to a territory 
of course the question 
Unfortunately, it was 
I have not ex- 


It involved 
of sovereign rights. 
decided in favor of Portugal. 
amined the evidence, and I do not presume to 
express any final opinion, still I have heard 


country. 


that our case was not adequately prepared. 
It was undoubtedly a great disappointment to 
us. Notwithstanding that discouragement, 
some years afterwards the British Govern- 
ment consented to arbitrate with Venezuela. 
There also a question of sovereign rights 
was involved over a great territory, some 
parts of which promise to be most valuable. 
No greater homage was ever paid to public 
law than by the submission of this controver- 
sy to the judgment of an International Court. 
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Allow me to point out the full bearing of 
this precedent. It is not generally known 
how far it goes. There had been several pre- 
vious offers by Great Britain to arbitrate cer- 
tain parts of this controversy, but the hin- 
drance was at one time a refusal by Vene- 
zuela; at other times the claim by that coun- 
try was so wide and so unreasonable that it 
was difficult to entertain it. At length, and in 
my opinion most wisely, Lord Salisbury con- 
sented to submit to arbitration the sover- 
eignty, not of any restricted area such as had 
been before proposed by Great Britain, but 
of the full demands of both countries how- 
ever far they should extend. The Venezue- 
lan claim did extend over territory which 
proved on investigation to have been for 250 
years in the occupation of the British and 
their predecessors in title. For instance, if 
the Venezuelan claim had been admitted one 
fortified British post which had been held 
by a small garrison certainly ever since the 
year 1689, and had successfully sustained a 
siege 190 years ago, would have found itseli 
within the Venezuelan territory together with 
Lord Salis- 
bury, confident in the irresistible justice of 
his case, consented to arbitrate upon the 
whole dispute, and a favorable award was ob- 
tained by the unanimous decision of the 
Tribunal. I believe that in days to come few 
passages in history will reflect greater honor 


a great tract which it protected. 


upon our country than the record of our ex- 
ample in furthering the cause of arbitration. 
We have treated more cases in this way than 
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any other country except the United States, 
and if you regard not the number but the 
weight of the issues upon which we have 
been willing to arbitrate, neither the United 
States nor any other country in the world 
can be compared with us in readiness to ac- 
cept a judicial determination in controversies 
of really great importance. 

In truth much progress has been already 
made. Most of the cases adjudicated upon 
by International tribunals have been, it is 
true, comparatively trifling. But remember 
that trifling cases if unsettled are apt to pro- 
duce serious irritation, and to create bad 
feeling between nations which may result in 
disastrous consequences. ‘There is a further 
consideration. Ifa habit of arbitrating comes 
to prevail among leading States, even though 
the instances may at first be trifling, the ten- 
dency will be gradually to create a predispo- 
sition in the minds of men in all countries 
to look to this as a natural solution. From 
small cases they will come to larger, until at 
length the example of Great Britain in the 
instances I have last mentioned, will be more 
readily followed. Let 

hands 


from taking the law ite their own 
and prefer the decision of a@ourt, and then 


in the language of Shakespeare: 


States once forbear 


“That shall lend a kind of easiness 
To the next abstinence ; the next more easy ; 
For use almost can change the stamp of nature 
And master thus the devil, or throw him out 
With wondrous potency.” 


I know not to what highest step civiliza- 
tion may thus attain. 


ee 
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LONDON LEGAL LETTER. 


ITHIN the past two or three weeks 
three trials of more than ordinary in- 

terest have attracted wide attention. One of 
them was a criminal trial, in which a lady of 
commanding social position, the wife of a 
wealth 
lengthy lineage, having two country seats, 


county magistrate of large and 


was prosecuted upon the information of the 
Prevention of Cruelty to 
Children for having cruelly treated one of 


Society for the 


her children, a little girl seven years of age. 
The details of the accusation were of such a 
nature as to arouse the prejudices of the 
whole country against the unworthy mother. 
For the two or three days the trial lasted 
the newspapers gave verbatim reports of the 
proceedings, and as the London morning 
papers find their way by evening into the re- 
motest corners of England, an intense ex- 
citement was produced. The accused, Mrs. 
Penruddocke, was defended by Mr. Edward 
Clarke and other leading counsel, but their 
efforts in her behalf were unavailing, and the 
jury returned a verdict ‘of guilty. This ac- 
corded with the views of the great majority 
of those who had read the evidence as it ap- 
peared from day to day, and there was, there- 
fore, no little exasperation when the judge 
sentenced the convicted woman to pay a fine 
fifty pounds, instead of giving her a term 
imprisonment, as it was open for him to 
do, the penalty involving a maximum of two 


of 
of 
years with hard labor. 


raised that there was one law for the rich and 
another for the poor, an imputation to which 


At once the cry was 


additional force was given when it became 
known that an arm chair had been provided 
for the accused in the prisoner's dock, and 
that she had been given the freedom of one 
of the waiting rooms in the court and ac- 
corded other privileges. 





JANUARY, 1903. 


Nearly all of the newspapers for days after- 
wards published columns of letters to the 
editors either condemning or affirming the 
sentence, while the episode of the arm chair 
was alluded to in music hall ditties and has 
furnished comic business for the Christmas 
That the judge who imposed 
the sentence, who is one of the most cour- 


pantomines. 


ageous, as well as sagacious, on the bench, 
realized the gravity of the offence cannot for 
He also realized 
that to a lady in Mrs. Penruddocke’s position 


a moment be questioned. 


the mere fact of the accusation of a crime of 
so unnatural a character, and the appearance 
in the prisoner’s dock, and being daily the 
subject of comment by the public generally, 
constituted a greater punishment than im- 
prisonment for any term, long, 
would be to a person of humbler environ- 
The defence claimed that Mrs. Pen- 
ruddocke was affectionately attached to her 


however 
ment. 


chiid, and that while, in fact, she did treat 
the little one in the manner charged it was 
only by way of discipline to correct certain 
habits which could not otherwise be eradi- 
cated. 
be realized from the fact that the Penrud- 


The severity of the punishment may 


dockes have not only lost their position in the 
places where they were of commanding in- 
fluence, but are naturally ostracised from so- 
ciety and will not be able for years to come 
to reside in England. 

Another of the temporary causes célébres 
was a divorce case in which Mr. Charles 
Hartopp sought the annulment of his mar- 
riage with his wife on account of her infidel- 
ity, and Lord Cowley was named as a cor- 
respondent. Lady Hartopp was a Miss Wil- 
son, and her family is probably as_ well 
known among ultra-society people as that of 


any in England. The position of the parties 
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and the unsavoriness of the details of the sor- 
did story of their domestic infelicities caused 
the court to be crowded every day, while 
hundreds of people, long before the decors 
were opened, struggled for admittance. The 
trial lasted for nearly two weeks, and every 
night crowds gathered in the streets, no 
matter what the weather, to see the parties 
and the notable witnesses come out and drive 
away in their carriages. From a professional 
point of view that which struck the observer 
most forcibly was the shocking revelation of 
indecency which the washing of so much 
dirty linen in public occasioned. Those who 
were present in the court were ladies mostly, 
and ladies of social position. They were 
there, not only willingly but eageriy, and 
therefore deserve no pity if they were obliged 
to hear details of incidents which no man 
willingly speaks of in the presence of ladies. 
But the papers were obliged to publish the 
text of the addresses of counsel and the evi- 
dence of witnesses, and columns filled with 
this nauseous matter were daily read-by hun- 
dreds of thousands of women and young chil- 
American divorces are a by-word in 
England, but contrasted with trials of the 
America 


dren. 
Hartopp sort the procedure in 

is vastly superior to that in England. In one 
country the evidence, for the most part, heard 
by a referee on privacy, while on the other 
it is given in the fullest glare of publicity 
with display head lines and double-leaded 
type. Sir Charles Hartopp failed to prove his 
wife’s adultery, and Lady Hartopp likewise 
failed on her counter-charges against her hus- 
band. In England the husband must prove 
adultery, but the wife must go one step 
further—prove adultery and cruelty, or adul- 
tery and desertion, in order to get a divorce. 
As both parties in this case made the neces- 
sary charges, but failed in the necessary evi- 
dence, it is difficult to conjecture upon what 
basis a modus vivendi can be established for 
the future in the Hartopp household. It is 
conceivable that the American method of 


simplifying the grounds for divorce is better 
for the health of the community than the 
forcing of husband and wife who have mu- 
tually charged each other with the gravest 
offences against the marital tie, but have 
failed to support their charges, to go on liv- 
ing together, or pretending to do so. 

In the third “of the cases referred to, 
known as the “Taff Vaie case,” the Taff 
Vale Railway Company brought an action 
for damages against the Trade Union, to 
which their employés, who had gone out on 
a strike belonged, for damages resulting 
from the strike. The aid of the Chancery 
Courts was invoked during the strike for an 
injunction to restrain the Union and its offi- 
cers and servants from interfering with the 
management and operations of the railway. 
The defence was that the act complained of 
was not the act of the Union, but of individ- 
uals, its members, and that the Union was 
not responsible for what they did. The 
court of first instance granted the relief 
prayed for, and this decree was approved of 
by the Appeal Court, and also by the House 
of Lords. The company then began its ac- 
tion on the common law side for damages. 
It was an interesting struggle between em- 
ployer and employés, and it lasted for nearly 
three weeks, at the end of which the special 
jury found for the plaintiffs and the question 
of damages was referred. There will prob- 
ably be an appeal by the Trade Union, as the 
result is of vital importance, not only to this 
particular union, but to all trade unions. If 
the verdict stands and the damages claimed 
are awarded to the railway company the 
treasury of the Trade Union will be bank- 
rupt. A large number of counsel were em- 
ployed upon both sides, and it is a subject 
matter of congratulation that although there 
were constant opportunities to appeal to 
prejudice and to import politics into the pro- 
ceedings, not one of the counsel, several of 
whom are not without political ambition, 
yielded to the temptation. The opening 
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statements on both sides, the cross-examina- 
tion of witnesses, and the summing up of 
counsel, were as devoid of prejudice and of 
appeals to the public, as if the action was a 
suit on a promissory note. That the danger 
was recognized and that counsel had the 
courage to avoid it was acknowledged by 
Mr. Justice Wills, whose comment, in sum- 
ming up to the jury, as to this feature of the 
case is worthy of the attention of lawyers all 
over the world. He said that he owed a debt 
of the sincerest gratitude to the gentlemen of 
the Bar, and, of course, especially to the 
leaders, for the admirable manner in which 
It teemed with 
walked 


the case had been conducted. 
combustible elements. They had 
along paths bestrewn with gunpowder and 
dynamite, and yet not a spark had been let 
fall. With every temptation to indulge in 
topics of prejudice and passion, no one on 
either side had ever been betrayed into any 
such indulgence. The difference in the strain 
upon himself between a case so conducted 
and what it would have been if such rigorous 
self-restraint had not been practised was in- 
calculable, and he should be very sorry to 
part with the case without adding this ex- 
pression of personal gratitude to the expres- 
sion of his opinion that this trial had been 
conducted by the learned counsel engaged in 
a manner worthy of the highest and best 
traditions of the profession to which he and 
they alike had the honor to belong. He 
added that something in this result might 
well be due to the influence of a part of our 
legal machinery of which the advantages 
were very often but imperfectly recognized— 
the circuit system. No fewer than four of 
the leading counsel were members of the 
same circuit, and on circuit men got to know 
one another down to the ground, they never 
failed to do justice to one another’s good 
points, and personal friendships grew up 
which engendered kindly feelings which no 
stress of advocacy ever obliterated, the indi- 
rect effect of which in smoothing the rugged 
path of litigation it was difficult to over- 


The Green Bag. 


estimate. 
luded to the completeness of the discovery oi 
documents, ¢tc., on the part of the executive 
committee, and said that absolutely nothing 
had been withheld, no matter how comprom- 
ising it might be, and this in spite of every 
temptation to make the discovery less ade- 
In the whole course of his experience 


In another passage the judge al- 


quate. 
he had never seen in a case of this magnitude 
such carefulness, as well as honesty, in tie 
important matter of discovery, and it re 
flected the highest credit on all concerned. 
Everything is relative, and lawyers in 
America would be amused by the complaints 
that are being made of the arrears of work in 
the Appeal Court and the consequent delay in 
arriving at a final determination of cases. 
The most that can be said against this 
court is that it is now hearing and deciding 
appeals which were entered on its dockets 
“nearly a year ago!” In the second division 
of the court cases which were appealed in 
March last were being heard in December. 
Allowing for a vacation that lasts nearly three 
months, this means a delay of six months. 
And this is only for final appeals. All inter- 
heard in from four 
weeks to two months. Contrasted with de- 
lays in most of the States and in the United 
States Supreme Court, the procedure here 


locutory matters are 


might almost be called precipitate haste. It 
is even better in the King’s Bench division, 
where the interval between the serving of 
the original writ of mandamus and trial by 
jury does not exceed on the average three 
months. And even this despatch has been 
thrown into the shade by the performances 
on the chancery side, where in four or five 
of the courts, cases are heard and finally de- 
termined within six weeks of the time they 
are brought. In fact, it is not now necessary 
in many cases, to ask for interlocutory relief, 
for the action itself is disposed of in the time 
otherwise necessarily occupied in the inter- 
mediate application. The old jibe at the 
delays of chancery has now lost its point. 
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We regret that we are unable to print in 
this number the address by Mr. Samuel Gom- 
pers on Incorporation of Trade Unions. The 
address was not delivered from manuscript, 
and as yet Mr. Gompers has not been able 
to obtain and to send to THE GREEN BaG 
the stenographic report. 


NOTES 


“You must have had a hard time bringing 
them over to manslaughter,” said the shyster 
who had bribed one of the jurors in a murder 
case to prevent a jury from bringing in a 
verdict of murder in the first degree. “But 
here’s your money.” 

“Hard time,” replied the juror: “well, I 
should say so; eleven of them wanted to ac- 
quit him, but I got them around to man- 
slaughter finally.” 


In a Southern judicial circuit, a number of 
years ago, there was a learned and able judge 
on the bench who loved an occasional dram; 
and there was practising in his court an at- 
torney who was fond of a very frequent 
toddy. On one occasion when a case was 
being tried before this judge, the toddy- 
drinking lawyer, whom we will call Kink, re- 
marked to the Court: 

“If your Honor’ pleases, I am not quite 
well, and would like for you to rest the case 
a few minutes while I go and get a dose of 
quinine.” 

The machinery of justice was stopped, and 
the attorney hurried from the court-room to 


a nearby saloon, where the judge felt sure he 
was going. Upon his return, the case was 
resumed, and in the course of an hour or two 
the lawyer asked that he be permitted to 
go and take another dose of quinine. When 
the third demand was made that the wheels 
of justice be stopped, the judge, with a merry 
twinkle in his eyes, said: 

“All, right, Kink. The Court also feels the 
need of a little quinine just now, so we will 
adjourn for ten minutes, which is a sufficient 
length of time for one to take a dose of that 
kind of medicine.” 


THE late Judge D. M. Key, postmaster gen- 
eral under the Hayes administration, pre- 
sided over Federal courts in Tennessee some- 
thing like twenty years. He nearly always 
wore a smile, and was noted for leniency 
toward the moonshiners. 

He sentenced an East Tennessee moun- 
taineer to imprisonment in jail for a year. 
The old fellow arose, looked at him in aston- 
ishment, and said: 

“You look like a right clever old feller, 
jedge; now jes’ lissen a minnit, an’ let me 
splain this thing to ve.” 

But when second or third offences were 
established, the judge felt compelled to be 
more severe. A man at Tullahoma was shown 
to have been operating an underground dis- 
tillery for a long time. And he had “been up 
before.” The judge fined him a thousand 
dollars, and sentenced him to imprisonment 
in the penitentiary at Columbus, Ohio. The 
prisoner’s lawyers determined to move for a 
new trial. 

“°*Tain’t no use, gentlemen,” he told them; 
“I’m guilty, and they'll prove it on me every 
time. But you jest let me make a little talk 
to the jedge.” 
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The lawyers reluctantly consented. 

“Wy, jedge,” said he, “I’m a pore man. 
I’ve got a big fambly at hum, includin’ a wife 
an’ four girl children. They needs my help. 
They’se jest erblige ter hev hit, or they'll 
suffer. I ain't no criminal, jedge; w’y, I was 
in your regiment in ther rebel army, an’ you 
never heerd o' me committin’ any crime. It’s 
jes’ ‘bout crop time now, an’ I’m needed at 
hum more’n any other season o’ ther vear. 
I couldn't that thousan’ dollars ef’n 
my life derpended on it, jedge; an’ as fer goin’ 
ter the ‘tentiary, w’y, that’s simply out’n ther 
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question.” 

The judge’s eyes did not comport them- 
selves quite judicially as the man sat down. 
His voice was not so stern as it should have 
been when he asked the prisoner: 

“Can you secure a fine of two hundred and 
fifty dollars?” 

“IT reckon I possible mought.” 

“Mr. Clerk,” said the judge, “enter an or- 
der reducing that fine to one hundred dollars, 
and setting aside the sentence of imprison- 
ment.” 





Jupce C. A. Bishop. who was recently 
elected to the Iowa Supreme Court, was for 
years on the county bench. When presiding 
over the criminal court he achieved a repu- 
tation for sternness almost as severe as that 
of the Hanging Judge of Hermiston created 
by Robert Louis Stevenson. There is still a 
legend in the county jail regarding a pecu- 
liarity of the judge. It is a fad of his to wear 
a red carnation in his buttonhole. On the 
days when the red flower adorned his coat 
lapel the prisoners believed that he inflicted 
heavier sentences than he did on other occa- 
sions. 

“Has he got it on to-day?” was invariably 
the first question asked the jailer when he 
went to take a man up for sentence. 

“Got what on?” was the invariable reply. 

“It—the blood-red hoodoo”; and to this 
day Judge Bishop’s name is always associated 
with the “blood-red hoodoo.” 


IN a western state, whose laws provide for 
a jury of six in suits before justices of the 


! 
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peace, a German was elected to that high and 
honorable office. The old gentleman was 
naturally smart, and, being prosperous, was 
something of an oracle in the neighborhood ; 
but law was a thing he knew as little about 
as the most of his predecessors and succes- 
sors of the J. P. genus. 

When his first case came on he listened 
with reasonable attention to the evidence, but 
with wrapt interest to the arguments of coun- 
sel for both plaintiff and defendant. 

When the arguments were closed he ap- 
peared very ill at ease, and not until reminded 
that it was his duty to charge the jury did he 
offer any suggestion touching the case in 
hand. But he came up to the situation that 
confronted him like a man and a judge. 

“Gentlemens of der tschury,” he said, “as 
dis ist mein first oxberience in tschargin’ a 
tschury, I hartly knows vat do say do you. 
But as eet ist mein tuty to tscharge you 
somedings I vill do der pest vat | knows how. 

“Eff vou peleeves all vat der lawyer for der 
blaintiff haf said, den I tscharge you dot eet 
is your tuty to find vour ferdict for de blain- 
tiff, und assess hees tamages as you dink 
righdt, not do oxzeet five huntret tollars und 
der cosdts, vich you must nod vorged. 

“But eef, on der odder hant, you peleeves 
all vat der tefendant’s lawyer haf saidt, den 
eet ees your tuty to fint for der tefendant. In 
dot case you vill tschust do id, und say nod- 
ings apoud it, oxcepding der costs, vich you 
moost nod vorged. 

“But, tschendlemens, if on der odder hant, 
you are ligke me apout dis maddter, unt 
dondt peleeve a tamt vort vat eider one off 
dem haf saidt, den I doan’ know vot in der 
hell you are goin’ ter to.” 


AT the funeral of a lawyer of state reputa- 
tion, who lived and practised in a town not 
far from Philadelphia, and who was known 
among his friends thereabouts as an unbe- 
liever, an eminent gentleman reached the 
house after the minister began his address. 
Not knowing how far the service had pro- 
gressed, he accosted a well-known Quaker 
who was noted for his great sense of humor, 
and, leaning over his shoulder, asked in a 
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whisper: “What part of the service have they 
reached?” 

To which the Quaker, without a smile, re- 
plied: “Just opened for the defence.”—E.r- 
change. 


WE are indebted to an esteemed English 
contributor, “J. M.,” for the following inter- 
esting note on the “jury of matrons”’: 

When Mr. Justice Jelf took his seat on the 
bench at the assizes a few weeks ago, the 
jury-box was occupied by twelve ladies. His 
lordship explained that they had been put to 
the trouble of attending through a mistake. 
It had been suggested that the prisoner, who 
was sentenced to death for the murder oi a 
lady at Bootle, was in a certain condition, in 
consequence of which the sentence would 
have been respited. In this case it had been 
found that the matter had been mentioned by 
mistake. The zirl did not allege that she 
was in that condition, and the doctor said 
there was no foundation whatever for sug- 
gesting it. In these circumstances he would 
not detain the matrons, and expressed regret 
that they had been troubied to attend. 

It is still the law in England, where a pris- 
oner pleads pregnancy, or where the courts 
are disposed to think such a state of things 
highly probable, that the prisoner is tried by 
twelve matrons. The procedure is of hich 
antiquity. It is stated by Blackstone to have 
prevailed as early as memorials of English 
iaws will reach. When the plea is raised the 
clerk of the court has to empanel forthwith, 
de circumstantibus, from the bystanders in 
court, a jury of twelve matrons, or discreet 
women (2 Hale P. C. 412.) The course usu- 
ally followed is exemplified in Wycheriey’s 
case, when Baron Gurney ordered all the 
doors to “be closed and no one to leave the 
court,” and by this means secured the lady 
sightseers. There are cases, Christiana Ed- 
mond’s case to wit, where there have been 
extraordinary witnessed in 
court, at the clerk’s endeavor to empanel a 
jury “forthwith.” 

The following is the form of oath adminis- 
tered to the forewoman of the grand jury: 

“You as forematron of this jury shall swear 
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that you will search and try the prisoner at 
the bar whether she be with quick child, and 
return a true verdict according to your skill 
and understanding. So help you God.” 

In Tidy’s Legal Medicine, 1883, part II., it 
reads: “There is perhaps no subject on 
which women display greater ignorance than 
on questions connected with pregnancy.” It 
certainly seems strange that this law should 
still remain in force in England, as it is not 
so in other countries. But as the jury are 
entitled to medical aid there is not much 
chance of their giving a verdict. 
Where the law is changed, as some day it no 
doubt will be, it may be found wise to adopt 
the practice of the rench courts. 

Probably the most distinguished jury of 
matrons was the jury cailed in the time of 
James I., 1613, in the case of the [Earl of 
Essex, where the court decreed “that six mid- 
wives of the best note, and ten noble matrons 
out of which they themselves would choose 
two, and four matrons, should inspect the 
countess.” Some of the names mentioned in 
connection with this enquiry were Lady Mary 
Tirwhit, wife of Sir Philip, baronet; Lady 
Alice Carew, wife of Sir Mathews; Lady Dal- 
ison, wife of Sir Roger, and Lady Anne Wal- 
ker, widow. This jury returned a verdict 
favorable to the countess, and, to corrobor- 
ate all this, the 
women of her consanguinity, vis. Katherine, 
Countess of Suffolk; Frances, Countess of 


wrong 


countess produced seven 


Kildare; Elizabeth, Lady Walden; Elizabeth, 
Lady Knevel; Lady Katherine Thynne, Mrs. 
Katherine Fiennes and Mrs. Dorothy Neal. 

This case is reported in Cobbet’s Com- 
flete Collection of State Trials. The details are 
not fit for publication. 

FRENCH archeologists have recently, at 
Susa, in Persia, the text, transcribed on a 
diorite column, of the oldest law code of 
which we have knowledge. This is the code 
of Hammurabi, king of Babylon, about 2300 
B. C. The code has been translated by a 
French Assyriologist, and from a summary of 
these enactments The Literary Digest gives 
the following interesting items: ; 

Legal cases were tried before a court of 
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judges, at the head of whom was a president. 
The facts in the case were learned through 
witnesses and written documents. The care 
taken in this regard is evident from the fol- 
lowing example: “If anybody has bought, or 
received as a deposit, silver, or gold, or a 
male slave, or a female slave, or a steer, or a 
sheep, or an ass, or anything else from a free 
man or a slave without witnesses or written 
documents, he is to be treated as a thief and 
shall be killed.” 

In some cases there was even an appeal 
to divine judgment. The accused was com- 
pelled to go down into a stream of water, and 
“if the river seized him” he was guilty; but 
“if he remained in good health,” he was in- 
nocent. In this way those charged with 
witchcraft and women accused of infidelity, 
but not caught in the act, were tried. 

The punishments inflicted were severe. 
Death was the penalty for witchcraft or for 
false oath in capital cases, or for robbing a 
temple or royal possessions. Any person 
who permitted a slave to escape, or harbored 
an escaped slave, was punished by death, as 
was an Official who failed to attend to his 
duties himself but intrusted these to a sub- 
stitute. The death penalty was _ inflicted 
either by fire, or drowning, or impaling. The 
first method was applied in the case of those 
who during a fire had stolen goods. Drink- 
ing-places were seemingly as much in dis- 
credit at that age as they are now. We learn 
that such places were generally kept by wo- 
men, and that they were headquarters for 
dangerous political agitations. The code 
declares that if the landlady failed to report 
dangerous inmates to the authorities, she 
was to die. A priestess was not allowed to 
enter such a drinking-place under penalty of 
death. Death by drowning was applied in 
the case of an adulteress, “unless the husband 
grants his wife her life, and the king does the 
same to his servant.” Crimes of a less seri- 
ous character were sometimes followed by 
loss of some member of the body, it being the 
rule to cut off that member which had been 
guilty of the offence. In this way an adopted 
daughter or adopted son who said to his 
foster-father and mother that thev were not 
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his parents should lose his or her tongue. 

In general the Old Testament principle of 
an “eye for an eye and a tooth for a tooth” 
is consistently carried out in this Babylonian 
code. Among other things it says: “Ifa man 
knock out the eye of a freeman, his own eye 
shall be forfeited. If he break one of the 
members of a man, his own member shall be 
removed.” But this rule applied only in the 
case of freemen. If the suffering party were 
a slave, a payment of money could make 
good the wrong; the same was true of a 
freedmen. On the other hand, if an inferior 
struck a superior, he was punished with fifty 
lashes, and if he was a slave his ear was cut 
off. The lex talionis was carried so far that if 
a surgeon was unsuccessful in performing an 
operation, he was not entitled to any pay. 
If the patient died under the hand of the sur- 
geon, the latter lost his hands, in case the 
patient was a free man. Ifa slave died under 
his hand, he must buy another. In case a 
builder made a failure of a structure he was 
also punished with death. Whether impris- 
onment was one method of punishing wrong- 
doers does not appear, but evidently if at all 
applied it was of comparatively small import- 
ance. Money fines were, however, very com- 
mon, and were proportionate to the wrong 
done. He who falsely claimed that another 
was indebted to him must pay one-third of a 
mina. Freemen fighting were fined one muna. 
Theft of an animal was punishable by a fine 
of thirty times its value. 

Hammurabi was much concerned for the 
safety of his highways. A robber who at- 
tacked a person on the public road was killed, 
or if he could not be found, then the commu- 
nity in which the crime had taken place was 
fined a mina, in case the life of a human being 
had been lost. In addition to these forms of 
punishment, transgressing officials could be 
removed from office or banished from the 
city or the state. Some of the paragraphs 
throw strange light on the state of sexual 
morals in that period. 

Among other things, the priestesses and 
hierodule system, so imperfectly known 
from classical writers, are here for the first 
time seen in their proper light. 
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LITERARY NOTES. 


A NEw biography of Longfellow’ may have 
seemed unnecessary. The life published six- 
teen years ago by his brother, Rev. Samuel 
Longfellow,—himself a poet and a man of 
letters,—left little to be desired. At the 
hands of Col. Higginson, however, the life 
and work of the great American writer as- 
sume new interest. 

Biographers are like teachers, being born 
not made, and Col. Higginson was equipped 
in every way for the task he undertook. The 
only difficulty seems to have been his evident 
assumption that people in general know as 
much about Longfellow as the residents of 
Cambridge know. 

There is too much of Cambridge in the 
picture, possibly, and too much is made o1 
the Harvard professorship, and of Longfel- 
low’s connection with the college. On the 
other hand, there is too little of the poet’s 
actual life. The death of his second wife, 
for example, is barely touched upon; it being 
assumed that every one knows the tragedy 
of her death by fire, which many do not. 

One whole chapter,—that on Westminster 
Abbey,—is curiously misplaced. It is intro- 
duced with a somewhat over-full account of 
the unveiling of the bust in the Poet’s Cor- 
ner, before a hint is given that Longfellow’s 
life is even drawing to a close. Had it come 
after, and not before, the chapter entitled 
“Longfellow as a Man,” there would have 
been an easier and more natural sequence in 
the narrative. 

The life as a whole, however, is eminently 
satisfactory. It is well to have the fact of 
Longfellow’s wonderful popularity brought 
out as clearly as it is. He is known and read 
in England and on the continent of Europe 
as no other American author is or ever has 
been. Col. Higginson sums the whole mat- 
ter up most admirably and justly when he 
“He will never be read for the pro- 
foundest stirring, or for the unlocking of the 
deepest mysteries; he will always be read 
ior invigoration, for comfort, for content.” 


Ss2¥s. 


* HENRY WApDsWoRTH LONGFELLOW. By Thomas 
Wentworth Higginson. With portrait. Boston: Hough- 
ton, Mifflin and Co. 1902. $1.10 net. (vi + 336 pp.) 


NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of contributors, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


THE NEGOTIABLE 
Annotations. 


INSTRUMENTS Law, With 

By John J. Crawford. Sec- 
ond Edition. New York: Baker, Voorhis 
and Company. 1902. (xxxiv-+173 pp.) 

The appearance of this new edition of the 
now familiar work, annotating the recent 
codification of the law as to commercial pa- 
per, directs the profession’s attention to the 
cordial rapidity with which the codification 
has been accepted and also to the history of 
the codification of this part of the law. 

As the law of commercial paper is of Con- 
tinental origin and has much the same doc- 
trines throughout the world, it is necessary 
to notice the steps taken in the Civil Law 
countries. The French law as to this subject 
was codified in 1673, and this codification was 
adopted in a revised form by the Code de 
Commerce of 1818. Spain followed in 1830, 
Portugal in 1833, Germany in 1849, and Italy 
in 1865. 

The earliest legislative codification of An- 
glo-American substantive law appears to be 
the Georgia Code, which was adopted Dec. 
19, 1860, to take effect Jan. 1, 1862; but this 
codification gave to negotiable instruments 
little more than a page. The Civil Code 
drafted by David Dudley Field and his asso- 
ciates, and reported in 1862, assigned twenty- 
six pages to this subject; and this Civil Code, 
with some amendments, was adopted by 
Dakota in 1866, and by California in 1872. 

The recent codification of the law of nego- 
tiable instruments, however, is to be traced 
not to these early Continental and American 
enterprises, but to the codification of the 
English law for India. With the Indian 
codifications, though not with the codification 
of this subject, is associated as early as 
1834 the name of Macaulay. In 1867 a 
draft codification of the law of commercial pa- 
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per for India was prepared by the Indian Law 
Commission, then composed of Lord Justice 
James, Lord Justice Lush, and others. In 
1879 the bill was re-drawn by Mr. Phillips 
of Calcutta; and after consultation with bank- 
ers and merchants it was amended slightly 
and in 1881 was adopted. The purpose of 
this Indian Negotiable Instruments Act, 
1881, was, it seems, merely to codify the 
English law. Chalmers’ Indian Negotiable 
Instruments Act, introduction, passim. 
Meanwhile, in 1878, M. D. Chalmers, 
Esq., published a Digest of the Law of Bills 
of Exchange, giving the law in the form of 
a draft code, in brief sections with illustra- 
tions, after the plan of Sir J. F. Stephen’s 
Digest of the Law of Evidence. In 1881 the 
author was employed by the Institute of 
Bankers and the Associated Chambers of 
Commerce to prepare a bill. The resultant 
draft was examined by a committee of the 
Institute of Bankers, and was then introduce 
into Parliament by the President of the Insti- 
tute, Sir John Lubbock. The bill was re- 
ferred to a committee, of which some of the 
members were Sir Farrer Herschell, Q. C., 
as chairman, Sir John Lubbock, Mr. Asher, 
©. C., Mr. Cohen, Q. C., and Mr. T. C. Bar- 
ing. Some amendments were made, includ- 
ing a few as to Scotch law, drawn by J. Dove 
Wilson, Esq., of Aberdeen. The bill was 
reported by Sir Farrer Herschell, and was 
adopted by the House of Commons. In the 
House of Lords it was referred to a commit- 
tee that included, among others, Lord Bram- 
well as chairman, Lord Selborne, and Lord 
Fitzgerald. After amendments, particularly 
some suggested by Lord Bramwell, the bi'l 
was adopted by the House of Lords, and as 
amended it was then adopted by the House 
Such is the history of the Bills 
It has been the sub- 
The se- 


of Commons. 
of Exchange Act, 1882. 
ject of remarkably little litigation. 
cret of the rapid adoption of the codification 
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and also of the satisfaction given by it is 
be found in the codifier’s attempt to repro- 
duce existing law without amendment. 
Chalmers’ Bills of Exchange, fifth in- 
troduction, passim. 

The American history of the codification 


ed., 
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now known as the Negotiable Instruments 
Law, begins in 1895, when the Commission- 
ers on Uniformity of Laws, sitting in Detroit 
at the time of the meeting of the American 
Bar Association, instructed a committee to 
cause a bill to be drawn. A sub-committee, 
of which Hon. Lyman D. Brewster of Con- 
necticut was chairman, employed John J. 
Crawiord, Esq., of New York, to make the 
draft. The result was submitted to law- 
yers for criticism, and, after slight amend- 
ment, was adopted by the Commissioners in 
1896. The codification is based upon the 
I-nglish Act, but differs from it in arrange- 
ment and frequently in expression. The 
American codifier encountered the special 
difficulty that the law was not identical in 
all the States. Yet this difficulty was so suc- 
cessfully met, that the act has already been 
adopted in nineteen jurisdictions, including 
among others, Massachusetts, New York, 
New Jersey, Pennsylvania, Maryland, Vir- 
ginia, Ohio, and the District Columbia. 
This record as to rapidity of adoption is quite 
as extraordinary as the record of the English 
Act: and the results as to litigation have been 
similarly good—two or three cases in Eng- 
land and half a dozen in the United States. 

The book under review is by the gentleman 
who drew the act—the first act that has codi- 
fied any important division of the substan- 
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tive law for any large part of the United 
States. The book is not a treatise. It is a 
reprint of the act, with brief and clear anno- 
tations—embodying many of the comments 
appended to the author's draft when sub- 
mitted to the Commissioners on Uniformity 
of Laws. The practitioner will find it an ex- 
tremely useiul tool. 

SHEPARD’S CITATIONS OF ALL CASES IN THE 
Unirep States SupREME Court Reports 
WHICH HAVE HAD A SUBSEQUENT CITATION. 
Third Edition. New York: The Frank 
Shepard Company. 1902. 

Shepard's Citations is more than a time 
saver for the brief-maker; it is indispensable 
in following up thoroughly any legal question 
which has been passed upon by the Federal 
Supreme Court. 
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